Mining & Communities

Supporting human rights-based development in the context of
industrial mining in Guinea

A practical guide for civil society organizations and local
authorities

/BN Ruie or Law Inimanive



© 2015 American Bar Association Rule of Law Initiative. All rights reserved.
First version: June 2015.
English translation by Lien De Brouckere, April 2016.

We encourage others to copy, reproduce or adapt this Guide, in whole or in part, to local needs, on
condition that the parts reproduced be attributed to the original publication and are not distributed for
profit. Any organization or person who wishes to copy, reproduce or adapt all or parts of this publication
for commercial purposes must obtain prior permission from ABA ROLI.

About the American Bar Association Rule of Law Initiative

The American Bar Association Rule of Law Initiative (ABA ROLI) is an international

r. development program designed to promote the rule of law in over 60 countries
across the world in partnership with a range of local actors, such as civil society
ZUN\ ruor L e Organizations, ministries of justice, legislators, judges, lawyers and law schools,

among others.

In Africa, ABA ROLI runs programming to strengthen the rule of law in the Democratic Republic of Congo,
Guinea, Mali, Nigeria and the Central African Republic, as well as a sub-regional program in the Great
Lakes, whose office is in Burundi. The programs aim to increase access to justice for marginalized
populations, to strengthen judicial systems and to promote human rights. In 2012 in Guinea, the
organization, in partnership with the NGO Centre du Commerce International pour le Développement
(CECIDE), contributed to the revision of a number of draft implementing regulations of the Mining Code in
order to enrich them with international standards and ensure the protection of local communities.

About INSUCO
The Guide was produced with technical support from INSUCO.

&) INsuco

— INSUCO is an engineering and social sciences consulting firm involved in
extractive, infrastructure and institutional projects in Africa, Latin America and Asia. Its objective is to
promote durable partnerships among actors in a given area.



This Guide presents options for constructive engagement, which is an option among a range of
approaches from engagement to resistance. References to guidance on resistance can be found in the
list of Sources at the end of this Guide.
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Maps of mining areas in Guinea
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Given the importance of metals and minerals in our daily lives, the rapid intensification of mineral
exploration and exploitation in Guinea, as well as the opportunity and significant challenge that this poses
for contributing to sustainable human development, and the impacts on local people, the following
question emerges:

Will mining activity and the riches generated by natural resources improve the lives of Guineans and
future generations? (Africa Progress Panel)

This Guide is an initiative of ABA ROLI to establish a clear, shared understanding of the rights and
obligations of local communities, mining companies and the State in the context of industrial mining. It
also proposes strategies and tools for these actors, which can support creating spaces for negotiation
and compromise, because the respect and protection of local communities affected by industrial mining in
Guinea are not easy questions to address.

An understanding clearly shared by all is desirable not only for the benefit of local communities, but also
for the accountability of companies and State actors. This strives to ensure that industrial mining activities
will bring benefits and contribute to improve

living conditions of Guineans today and

tomorrow. A shared understanding equally

supports realizing the State’s objectives for

sustainable development and reduces risks

and costs for mining companies.
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The Guide is first a for civil society organizations and local authorities living in
Guinea's mining zones. The Guide identifies and defines the relevant legal and regulatory provisions and
proposes strategies and tools to promote dialogue in order to find solutions. The relevant legal and
regulatory provisions are based on the Guinean Constitution, the laws of the Republic of Guinea, regional
and international treaties, regional and international norms, industry good practice, as well as advice from
local communities having experienced industrial mining in other countries.

Throughout the Guide, the source documents (the laws, regulations, standards, guides, etc.) are
indicated in italics in parentheses at the end of a sentence, as follows: (Source). A list of the source
documents and their full references is found at the end of the Guide, as well as a list of Key terms.

The Guide is at the same time a , which can be used in whole or in part by any
facilitator, trainer or educator acting for the benefit of local communities living in the country's mining
zones. Each module has multiple units and each unit follows the same format: teaching objectives,
thematic content, summary of the key lessons and animation activities. The content of each theme is
written in a question-and-answer format and includes case studies. The animation activities at the end of
each unit include games, forum theatre scenes, discussion questions and other activities tailored to the
theme. At the end of the Guide is Advice for facilitators with instructions for carrying out the basic
animation activities.
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MODULE 1: WHAT DO
COMMUNITIES NEED TO KNOW
ABOUT MINING?

In Guinea, just as in many other resource-rich countries, the State and mining companies can have
different points of view about the importance and scope of local community rights in the context of
industrial mining. Local communities are often left in the dark with little information, tools or power to
react, all this while their already fragile situations are made worse.

That is why the following questions are addressed in Module 1:
e What do communities need to know about the arrival of a mine and the mine site? (Unit 1.1)
e What can a community expect when a company establishes a mine nearby? (Unit 1.2)

e How can communities participate in decision-making about a mining permit? (Unit 1.3)
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Unit 1.1 What do communities need to know about the arrival of a
mine and the mine site?
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TEACHING OBJECTIVES
e Define mining exploitation, its methods and provide an overview of Guinea's mineral potential.

e Define and explain the phases and obligations to obtain a mining permit.

e Begin to understand the mineral development cycle and scope of a mining site, as well as its
impacts on artisanal mining communities, proximity to dwellings and water usage.

THEMATIC CONTENT

What is mining?

Mining is the process by which persons and companies extract or sample minerals, rocks and precious
stones from the soil or sub-soil.

In Guinea, the extraction of natural resources by communities and companies dates back several
centuries, in localities such as Fria in 1960, Kamsar in 1973 and Siguiri in 1995. But in other localities,
mining is a new phenomenon.

— What is Guinea's mineral wealth?
Guinea has significant mineral potential that is seen as a development opportunity for the country. This
mineral potential attracts foreign direct investment. Mineral projects are under development in the
northeast (bauxite zone), in the central area (bauxite) and the southeast (iron ore). The metals and
minerals in Guinea include:

Bauxite. Guinea has 30% of the world's global bauxite reserves and represents 94% of African
bauxite production. The bauxite corridor is in the north-east of the country; the most exploited
deposits to date are in Kindia, Sangarédi and Fria.

Iron ore. Guinea also has some of the richest and undeveloped iron ore deposits globally,
including two leading deposits at Simandou and Monts Nimba in the Forest Region.

Diamonds. Guinea holds an estimated 30 million carats of diamonds, most exploited artisanally
in the south-east of the country, as well as by some companies, including Guiter Mining, as of the
date of publication.
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Gold. The country also has significant gold reserves in the northeast in Lero and Siguirini.

Others. The mineral potential also includes uranium, nickel, calcium, granite, hydrocarbons and
gas.

— Who owns Guinea's mineral riches?
According to the Constitution, the people of Guinea have an imprescriptible right to the country's riches;
these must benefit all Guineans in an equitable manner (Art. 27). The mineral or fossil substances
contained in the sub-soil or existing on the surface of the territory of the Republic of Guinea are the
property of the State (Art. 3 of the Mining Law). This means that the minerals belong collectively to the
people of Guinea, but the State — acting in the name of the people — may extract them for the national
good. Most countries own their mineral resources in this way.

How is exploitation done?

There are many types of exploitation, from small- to large-scale:

Artisanal exploitation. All exploitation by manual and traditional
methods and processes, which is characterized by a weak level of
mechanization (rudimentary tools) and manual labor. (Mining Law)

To date, artisanal exploitation has been the primary method of
extracting gold and diamonds in Guinea. More than 200,000
people earn a living by this means, and many of them are women
(USAID).

Semi-industrial exploitation. All small-scale, permanent mineral
exploitation using semi-industrial processes and whose annual
production of commerciable products is within certain thresholds set in regulation (Mining Law).

Industrial exploitation. All large-scale exploitation by modern and mechanized methods and processes.
This demands significant investments (in excess of 1 million Euros), fixed large-scale installations and
trucks that can be two or three times as tall as people. Industrial mines can produce hundreds of
thousands of tons of minerals (Mining Law).

— Which methods do companies in Guinea use for industrial mining?
Companies use different methods, depending on factors such as the type of mineral, deposit and site. A
few of the methods are:

Open-cast. A method used when the mineral deposit is located deep in the sub-soil, requiring the
removal of superimposed layers of overburden (rock waste) and minerals. An open-pit mine can
be 4 km wide and 1.5 km deep. All mining companies in Guinea use this method to extract gold,
diamonds and iron ore.
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A method whereby successive layers of mine waste and minerals are removed.
This method is used for minerals such as bauxite, phosphate and uranium, which are almost
always located closer to the surface of the ground, with little or no overburden. In Guinea, this
method is used by CBG, CBK, SAG, SMD and Guiter Mining, as of the date of publication.

A method requiring removal of a minimal quantity of overburden to access the
mineral deposit; the deposit is accessed by tunnels or pits, which lead to a horizontal
underground network that provide direct access to the mineral.

This method uses suction dredges in watercourses and sometimes in wetlands.
This method is not widely used in Guinea. The first companies authorized to use this method did
not perform well and did not meet the relevant environmental standards.

Mining projects can last from 10 to 100 years or more, and their phases can be summarized as follows
(see diagram).

Why is it important to learn more about industrial mining?

It is important for local communities, civil society organizations, local authorities and others in Guinea to
learn more about industrial mining happening in the country for several reasons:

Although products of industrial mining are important in our everyday
lives, and although positive impacts are sometimes possible, industrial mining has significant negative
impacts if it is unregulated and not carried out responsibly. For example, displacement from homes
and livelihoods, environmental pollution, increased insecurity and rising cost of living.

According to experts from the Africa Progress Panel, as a resource-rich country,
Guinea today has an “unprecedented opportunity” to more quickly reduce the country’s extreme
poverty. But it is a major challenge to ensure that this promise will turn into reality. So far, the
potential of Guinea's mining sector to reduce poverty in the country has not been realized.

With more than $50 billion in expected
investments, the mining sector is expected to become a significant industry in Guinea, likely to
considerably affect the lives and lands of tens of thousands of people. The investments also include
related infrastructure projects, such as a 650 km rail, new roads, and a deep-water port in Forécariah.
This infrastructure can require higher investments than those needed to construct and operate a
mine.

Metals and minerals are necessary for the production and manufacture of many
products fulfilling everyday needs. For example:

e Iron ore is primarily used to make steel, a metal used to construct roads, cars, airplanes, trains
and railroads, bridges, buildings, heavy equipment, small and large household appliances, and
more.

e Bauxite is used to make aluminum, which in turn is used to build transport vehicles, windows and
doors, packaging and a range of household goods.

e Gold is commonly used in manufacturing electronic products, jewelry and as means of trade or
currency.

o Diamonds are not only used as precious stones in jewelry, but also in industries such as the
health industry, for lasers, X-rays and other medical equipment.

e Uranium is used to fuel nuclear power plants and in military instruments.
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PHASES OF AN INDUSTRIAL MINING PROJECT

 All limited activities on the surface and subsurface,
designed to identify indications of mineralization.

Exploration
(2 to 5 years)

Advanced mineralization present.

Exporation
(7 to 10 years)

» Detailed feasibility studies, design and engineering.
Development is only done if the size of the ore body is suc

Development that exploitation will be profitable.
(2 to 3 years)

« Activities to determine the quantity and quality of the ]

environmental impacts and increased job opportunities,
Eensietion accompanied by influx and related social problems.

(2 to 4 years)

 Extraction and processing of minerals with an economic
value. Some very large deposits can operate for more than

Operation 50 years, others may only operate for a few years.
(7 to 200 years)

* Most intense phase requiring the most labor. Significant ]

N
* Reclamation and rehabilitation of the site.
Closure
(2 to 10 years) y
* Monitoring programs to evaluate effectiveness of o
reclamation and identify corrective measures. The site may
o need treatment into perpetuity, especially long-term water
(Perpetuity) treatment. y
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In most mining projects, local communities have few ideas about their rights or interests in the first phases
of a mining project, even though this is the moment when a mining company is the most open to
negotiation. This is also a key moment for the impact assessment, which will determine mitigation
measures and compensation.

It is usually only after about 10 or 20 years
— during construction and operation of the
mine — when significant impacts arrive, that
local communities take stock of their
losses, their interests and their rights. This
coincides with the moment when the -
company is least open to negotiation. The
situation usually deteriorates and conflicts
can arise. We can visualize this situation
over time as two reverse curves (see
diagram).

Negotiating capacity @ wnsuco
A

That is why it is important for local p
communities to mobilize as soon as
possible to become aware of their rights
and interests. This gives them an
opportunity to better leverage the \
procedures and protections provided by LTime
law, and the company's openness to -
negotiate during pre-feasibility, feasibility, construction and the first 10 to 20 years of the mine's
operations. This can also help avoid later conflicts.

Who decides that a mining company can set up in a community?

The following text presents a dialogue among the Senior Village Elder, a representative of the Mining
Company, a representative of the State and a representative of a CSO.

Senior Village Elder: “Why is the mine here in my village?”

State representative: “The village is located on soil containing an important quantity of minerals that the
State wants to recover in order to create wealth, invest in development projects and to redistribute
equitably for the population’s well-being. Because the State does not have the technical or financial
means to do mining activity, the State invites investors and mining companies to exploit the mineral
resources in the village sub-soil.”

Mining Company representative: “My company is set up here in your village for several reasons, in
particular because according to the research we did, there is an exploitable mineral resource in the soil,
and this exploitation will be profitable for my company. But the State must authorize my company to
exploit by granting a mining title.”

State representative: “The role of the State is very important. We must offer a favorable political and
social climate for foreign direct investment. The State must also regulate this activity by law and ensure
monitoring of the project activities. The Mining Law is the document that contains the national policy and
the laws related to mining activities in the country.”

ABA ROLI - Practical Guide: Mining & Communities | 7
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Mining Company representative: “To start our activities, the company must ask the State for
authorization, which is done by granting a (an exploration permit, an exploitation
permit or a mining concession) which is valid for a limited time (defined time period) and for a limited
space (defined territory).

First, the company must obtain an , because the exploitable mineral resources are
only known after the exploration phase, which are the company’s first activities on the ground.

Next, before the company can start exploitation, the company must report to the State, which is
responsible for validating the work plan for exploitation. If the company obtains an or

, the siting of the concession is clearly defined after studies and prior public
consultations, and the operations for setting up the mining infrastructure on the ground can start once all
permits are obtained. But this can take anywhere from 5 to 10 years.”

Senior Village Elder: “How did the mining company succeed in obtaining a permit to exploit in my
village?”

State representative: “The Mining Law (Art. 3) states that the sub-soil resources are the property of the
State. The process to obtain a permit is lengthy, strictly regulated by law, and supervised by the relevant
services of the State within the and the Ministry for Environment.
All of these decisions are published in the official national journal.”

Mining Company representative: “To start activities in a given area, the company must first obtain an
exploration permit (Art. 19 to 22 of the Mining Law). We applied for this permit at the

, Which is part of the MMG. The CPDM, based in Conakry, is
responsible for supervising the application.

The application is next assessed by the Technical Committee for Titles, the National Mining Directorate
(DNM) and the Ministry for Environment. At the end of this assessment, the decision — in our case a
positive one — was made by the MMG (Art. 22 of the Mining Law). During this assessment, the company
had to provide many reports, both financial and technical, to justify its activities.” (Art. 26 of the Mining
Law)

State representative: “We also verify the company’s integrity, because persons and companies subject to
international sanctions or criminal inquiries related to fraud, corruption or money laundering may not
obtain a permit.” (Art. 15 of the Mining Law)

Mining Company representative: “At the end of our exploration activities, the company was required to
submit an environmental notice to the DNM and CPDM, after the notice was validated by the Guinean
Bureau of Environmental Studies and Evaluation (BGEEE). This notice explains the mitigation and
reclamation measures. The company even shared this notice with you, Senior Village Elder, as required
by law (Art. 30-1I of the Mining Law).

Next, we submitted a full application for an exploitation permit or mining concession with the CPDM. This
application was required to include many supporting elements, including:

o Feasibility studies: research results, mining deposit development and exploitation plan,
economic and financial analyses of the project

e Plan of the mining project and its infrastructures, an application for a mining concession (Art.
37-11 of the Mining Law)
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e Studies relating to affected communities, for which they must be consulted

e Studies on the project’s impacts on the environment and communities =2 See Unit 1.3 about
impact assessments

e Studies on supporting local development, and a Community Development Agreement (CDA),
which must be signed in order to obtain a permit.” = See Unit 4.2 about CDAs

State representative: “To obtain an exploitation permit or mining concession, the National Mining
Commission studied the company’s application and issued an opinion. The Council of Ministers endorsed
this opinion by decree. The exploitation permit was issued for a limited time period (maximum 15 years in
case of an exploitation permit, and a maximum of 25 years for a mining concession) and a limited
territorial perimeter (Arts. 32, 36 and 39 of the Mining Law).

All exploitation permits and mining concessions must be accompanied by a mining convention. The
mining convention concluded by the State and the mining company (the holder of the exploitation permit
or mining concession) comes in addition to the provisions of the Law and specifies the rights and
obligations of the parties.” (Art. 18 of the Mining Law)

Senior Village Elder: “So can we see the terms of the permit and the text of the mining conventions?”

State representative: “Yes, since February 2012, the Technical Committee for the Review of Mining
Titles and Conventions (CTRCTM) has published more than 60 contractual documents on its website
about 18 mining exploitation projects, with an interactive summary of the agreement terms, allowing non-
specialists to find the most important sections and understand the obligations of the companies and the
State.”

- See Source documents > Thematic Guides > Mining Contracts: How to read and understand them; he
International Bar Association’s Model Mining Agreement; and the World Bank Institute’s Contract
Monitoring Roadmap

Senior Village Elder: “But with everything we have heard from other local communities about the impacts
of industrial mining, we don’t want a mine near our community! We really want to stop the mine!”

State representative: “If the State has placed its trust in a mining company, the company is obliged to
furnish guarantees of feasibility and respect for national law and Guinea’s international engagements. In
these circumstances, there is no reason to want to stop the activity.

The permit, authorizations and concession can be cancelled if the company does not comply with
Guinean law, especially the Mining Law, which is meant to guarantee the protection of communities
affected by the project. There are many reasons for cancellation, including non-compliance with the time
limits for research or exploitation, a wrongly assessed feasibility study, fiscal infractions, non-
substantiation of its activities, fraud or corruption, and more. (Arts. 87 to 89 of the Mining Law)

If the mining company is in breach of the law, it will be liable for its actions. The company can be held
liable for damages to repair the harm it caused, with sanctions that may include cancelling the permit and
concession, depending on the infraction.” (Title 8 of the Mining Law)

- See Source documents > Guides on resistance
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What happens after a mining permit is issued?
Senior Village Elder: “Now that the mine is here, what will happen?”
State representative: “A mining project generally lasts a long time, many years, and is made up of several

stages involving multiple actors: the central administration, its decentralized and deconcentrated services,
its agencies charged with guiding the whole project from the beginning to the end.

The State is obligated to ensure that the laws are respected. Monitoring is important, because it aims not
only to minimize the negative social and environmental impacts of the mine on affected communities, but
also to favor positive economic impacts. To this end, the State relies on its many central, deconcentrated
and decentralized services, its specialized agencies and on the private companies.”

Mining Company representative: “The mining project obviously involves my private company and its sub-
contractors who will exploit the mining resources.”

Senior Village Elder: “What about the community members?”
Village youth: “And my local NGO?”
Journalist: “And my radio?”

State representative: “Yes, you are all involved. All communities and persons affected or related to the
project are closely involved in each of the phases of the mining project: exploration, feasibility,
construction, operation and closure. Let me use the following diagram [next page] to help explain the
phases.”

What happens after the mining company leaves?

Senior Village Elder: “And when the company leaves, what will happen to us and the company’s
employees? Who will rehabilitate our lands transformed by the company’s activities?”

Mining Company representative: “The closure of the mine is planned in advance, at the beginning of
operation, in a attached to the feasibility study, and by funding a

from the start of exploitation, in order to guarantee the rehabilitation of the site (Arts. 131
and 144 of the Mining Law). This closure plan, which the company is responsible for, aims to accompany
communities in the transition period of the mine’s closure. As a matter of fact, this will be a sensitive time
for communities, because there will be fewer and fewer jobs and the rehabilitation of the site can take a
long time.”
Where can mining activities happen and what is the mine’s footprint?

Senior Village Elder: “Where will the mine be located? On all the lands of our village? But these lands are
ours and we need them!”

Village resident: “Some of these lands are from my clan and | have rights to them!”
(Another) Village resident: “| have to work in my field on the village lands!”
(Another) Village resident: “And | need to let my animals graze there!”

(Another) Village resident: “I built my house on land that | bought from my neighbor last year, and that
land belongs to me now!”

(Another) Village resident: “We have prayer sites, sacred sites in the bush. They are important to us!”
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Mining Company representative: “Mineral extraction operations can only take place on the mining
concession granted by the State. These operations only take place at certain sites, not on the entirety of
the mining concession. Related infrastructure may be installed on or beyond the boundaries of the mining
concession. Such infrastructure can be lodging, sites to treat and store the mineral, infrastructure to load
the mineral (in trains, trucks, pipelines, etc.), transport corridors, solid and liquid waste treatment centers,
entertainment venues, etc.”

State representative: “To negotiate with the company about the configuration of the infrastructure related
to the mine, and to designate ‘no go’ areas, your locality can use its Land Use Plan.” = See Unit 3.4
about LUPs

Mining Company representative: “The footprint of our activity does not cover the entire concession. Our
activity is only at sites defined by the mining plan and the impact assessment reports that we shared with
you. All lands that will be used by the mine will be compensated fairly, and any activities or housing that
will be lost will also be relocated or compensated. Affected community members will be compensated in
accordance with the regulations in place in Guinea (Chap. 3, Sect. 3 of the Mining Law). = See Unit 5.1
about compensation issues

Building or expanding a mine are sensitive operations, which are planned together with community
representatives. The discussed plans are then submitted for approval to the State agencies. The
company’s usage of the lands is done in accordance with the plans, and under the supervision of the
technical State service and communities.”
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Village resident, artisanal miner: “And when
the mine is there, will | be able to continue
my artisanal mining activities?”

State representative:  “Artisanal  mining
activity is subject to two constraints:

e Artisanal mining authorizations are
granted in zones defined by decree
of the Ministry of Mines, based on
recommendation of the DNM (Art. 52
of the Mining Law);

e Next, this authorization cannot be
granted for an area already
belonging to another concession, the
holder of which has an exclusive
right of exploitation.” (Art. 35 of the
Mining Law)

Village resident, artisanal miner: “So | can no

Artisanal and small-scale mining (ASM)

The subject of this guide is industrial mining
and not ASM. These two types of mining
each present complex challenges — too
complex to address in an already lengthy
guide. The two types often demand different
paths for dialogue and differing solutions. For
example, for responsible ASM, we can say
that it requires organization and formalization
of the sector, as well as market incentives.

The is an example of a
process favoring responsible ASM gold
mining: engaging the sector in a formalization
process, adopting sustainable exploitation
practices, and in parallel significantly

longer operate within the mining concession?
The mine on our lands will bring some
benefits to our community, but what will
happen to our artisanal mining activities that
we have practiced for centuries in this area?”

reducing the environmental and health
impacts due to mercury usage.

State representative: “Indeed, you do not have the right to exploit artisanally without an exploitation
authorization and on an existing concession. Moreover, if you continue to operate on the concession,
especially near or on the extraction site, you are at serious risk of causing or being the victim of an
accident, either by a rockslide, or an encounter with heavy equipment. You are risking your life, which
causes problems for your community and the company, too.”

NGO representative: “Isn’t there an alternative solution so the two activities can continue in peace? |
heard about a tripartite agreement negotiated among the State, the company and the artisanal mining
community for peripheral areas within the mining concession — an agreement favoring co-existence.”

Village resident: “Can the mine come right up to my house? | ask, because the mine operations are now
very close to our village. I'm really worried that our homes, which are made of mud, will crack and
collapse from the explosives!”

Mining Company representative: “The Mining Law prohibits us from exploring or exploiting within a radius
of 100 meters of wall-enclosed or similar properties, of villages, of groups of homes, of wells, of religious
buildings, of burial or sacred sites, without the owner’s consent (Art. 111). This security zone of 100
meters is also a protected area where no activities are permitted, whether these are mining, private or
community activities (Art. 112).”
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In Mongolia, artisanal and small-scale mining activity (ASM) has existed for a long time. It was only
legalized in 2010 and access to lands in the region is granted by bilateral or tripartite agreements. The
agreements define the division of labor among the company and the artisanal mining community, the
mechanisms for risk reduction, and the engagements of each party.

For example, the tripartite agreement specifies that the artisanal miners scrape the bottom of the pits,
before they are backfilled. Mining companies cannot efficiently clean the bottom of the pit, where gold
remains. Artisanal miners were aware of this “lost gold” and negotiated access, which led to the efficient
use of resources for both parties, and maintaining community subsistence activities. The agreement
favors coexistence, meaning living together peacefully within a given geographic zone (FAO, 2005).

The tripartite agreement could only be concluded by recognizing potential benefits and obligations for
each party. The State is responsible for directing, furnishing policies, regulations and incentives to work
together. The State must facilitate dialogue. Mining companies must support developing artisanal mining
potential and its formalization. The companies must organize, train and provide equipment to the artisanal
mining community, as well as alternative livelihoods where possible. The artisanal mining community
must be organized, respect the laws and rights of others, and practice responsible artisanal mining.
(Swiss Dev.)

Senior Village Elder: “Here, we don’t have much water. The wells are often dry in the dry season. If the
mine comes, it will use all of our water and we won’t have any more!”

State representative: “Water is in the public domain and cannot be appropriated by a private company for
its exploitation (Arts. 2 and 4 of the Mining Law and Chap. 2 of the Water Law). The mine has usage
rights that are granted by the State in the form of a permit (Arts. 7 and 10, Chap. 3 of the Water Law). But
this does not authorize the private company to divert all water resources: communities retain their
domestic usage rights (Art. 6 Chap. 3 of the Water Law).”

Female Village resident: “If the mine uses all the water, how will we provide our households with water?”

State representative: “Water use by the mine is subject to the concession’s constraints. Taking river or
sub-surface water is limited by law (Art. 100 of the Mining Law) and if the company abuses its right and
takes too much water, then the State — alerted by the customary authorities — can cancel the permit it
granted (Arts. 18 to 20 of the Water Law). The water resources of Guineans, their renewal, and the
supply sites (Art. 101 of the Mining Law) are an absolute priority, protected by law.”

Senior Village Elder: “How do we know that the company is not reducing the quality and quantity of the
water on our lands?”

Mining Company representative: “To obtain an exploitation permit or mining concession, our company
must propose a (Art. 30-11 and 37-11 of the Mining Law). This plan is presented as part
of the feasibility study and the Community Development Agreement signed with your community. This
plan specifies the company’s support for the village’s water infrastructure (drilling, improved wells). Next,
we are bound to report both to the State and to affected communities on the quantity of water used and
on the water quality near our mining site. This monitoring also covers the mine’s wastewater (Art. 143 of
the Mining Law and Art. 6 of the Water Law).” = See Unit 5.2 about environmental pollution

** End of dialogue * *
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SUMMARY OF THE UNIT’S KEY LESSONS
The metals and minerals found in the country’s soil collectively belong to the people of Guinea.
The State, acting in the name of the people, can extract these resources for the public good.
Industrial mining can be done using various processes.

It is important for local communities to learn more about industrial mining for several reasons.

A mine is built in a village because that village is on soil containing an important quantity of
minerals that the State wishes to exploit.

The Mining Law regulates the process by which a mining company obtains authorization (a
mining permit) from the State. This procedure requires preliminary studies, and participation by
local communities in the studies is mandatory. The company must conclude a Community
Development Agreement (CDA) with local communities and establish a Local Development Fund
(LDF).

An industrial mining project lasts a long time and involves multiple phases. The mine’s closure is
planned in advance, and the company is required to establish and fund a trust account for the
site’s rehabilitation.

The mine’s activities have a limited footprint. Any land used by the mine must be subject to fair
compensation. Artisanal mining activities cannot occur on an industrial concession. The law
provides for a 100-meter security buffer zone between company activities and dwelling areas,
wells, buildings, etc.
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e Small group discussion about mining exploitation, with photos.
¢ On-stage performance of the unit’s dialogue by the facilitators
e Small group discussion of the diagram, “Legal and regulatory obligations of a mining project”

e Small group discussion of the Mongolia case study

Objective: Discuss participants’ lived experiences with industrial mining exploitation.
Have you seen an industrial mine up close?

What is industrial mining activity?

Do you know what they are doing in these pictures?

Are you involved in one of these activities?

Do you know where these activities are happening?

Are you affected by these industrial mining activities?

What are the impacts of industrial mining exploitation on your community?

(EC, Mining)

Objective: Better understand the tripartite agreement and encourage reflection on the advantages and
barriers to such an approach in Guinea.

What do you think of the case study?
Do you think such an agreement would be possible in your locality?
What are the barriers and advantages of such a tripartite agreement?

Why would a mining company be interested or not in this kind of agreement? Why would artisanal miners
be interested or not in such an agreement? Why would the State be interested or not in such an
agreement?

- See also Advice for facilitators > Basic animation activities > Discussing a case study

16 ABA ROLI - Practical Guide: Mining & Communities



Unit1.2 What can a community expect when a company
establishes a mine nearby?
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TEACHING OBJECTIVES
e Propose a definition of communities affected by a mine.

e Describe some of the benefits and impacts of the establishment and operation of a mine.

e Share advice from other communities who have experience with industrial mining.

THEMATIC CONTENT

What is a local community?

The Mining Law defines “local community” as follows: “the group of municipalities affected by mining
activity done according to a mining title or authorization.” Local municipalities are Regions, Urban
Communes, and Rural Communes (Art. 134 of the Constitution). Elected Councils freely administer local
municipalities (Art. 136 of the Constitution).

Interpreting the definition proposed by the Mining Law is not easy:

The State and mining companies may have an interest in a narrow definition, believing this will allow them
to minimize community opposition and reduce demands for compensations. For example, one
development bank’s rules define “affected communities” as the “local communities directly affected by the
project” (IFC). They often use a spatial measure to define affected communities, such as the persons
living within a certain distance from the fence of the mine (“fence-line communities”).

But a spatial measure is usually arbitrary, because it does not include people living another distance
away, who are also affected by the mining project’s environmental impacts, its impacts on cultural sites of
regional significance, or social impacts from migrant employment seekers coming to nearby cities.

A narrow definition of affected communities also creates problems when fence-line communities receive
certain advantages, which other people living further away do not receive. Conflicts and clashes often
occur when affected communities living further away retaliate against fence-line communities and the
mining company. (O’Faircheallaigh, 2014)

Because more than one local municipality is usually affected directly and indirectly by a mining project, it
can be useful for local municipalities to form an association (Art. 62 of the LML).
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According to a draft international norm for responsible industrial mining, developed collaboratively (by an
international coalition of NGOs, companies who buy minerals and metals for resale in other products,
affected communities, mining companies and trade unions), are:

“Communities of any size that are in or adjacent to the mining project area, and also those that
are close enough to have their economies, rights or environments significantly affected by the
management activities or the biophysical aspects of the mining project.” (IRMA)

In this Guide, we favor this broader definition of communities affected by a mining project, when we speak
of “local communities”.

The arrival of the Mining Exploitation Company of Koidou (SEMK) in the
community of Koidou

The following text presents a dialogue among a facilitator from the fictional CSO FASOBALAKELA, Mr.
Mayor of the Rural Municipality of Koidou and several residents (men, elders, women, youth and others)
of Koidou.

CSO facilitator: “The rural municipality of Koidou is inhabited by a population that, for centuries, has lived
from farming, animal husbandry, hunting, fishing and gardening. The land, forest and water sources in the
area are its principal riches. These riches have provided this community with their livelihoods. Today, this
way of life is at risk, because the State has granted an exploration permit for iron ore to the Mining
Exploitation Company of Koidou (SEMK), for an area near the village and the main river that provides
most of the local people’s water.

Since the announcement of the news in Koidou, Mr. Mayor of the Municipality, unaware of the national
legislation, of the international norms and best practices for mining, is often called upon by his
constituents to speak about the changes that they can expect in their community with the arrival of SEMK
and its mining operations. In reality, the residents of Koidou are very curious to know the benefits and
disadvantages of the future extractive activities in their locality.

Concerned by the repeated questions from his community, Mr. Mayor contacts his parent Ministry, who
puts him in touch with an CSO specialized in supervising mining activities. Together with the CSO’s
managers, he plans an awareness-raising activity for the community of Koidou, about the benefits and
negative impacts of an industrial mine.

The CSO FASOBALAKELA organized the awareness-raising for the residents of Koidou village, in the
presence of Mr. Mayor of the municipality and several council members.”

The CSO facilitator, a Practical Guide in hand, faces the participants (men, women, youth), the Mayor of
Koidou and council members, all seated, next to a placard which says, “The SEMK mine, its benefits and
negative impacts?”

Mr. Mayor: “With the arrival of SEMK and its operations in our locality, what changes can we expect?”

CSO facilitator: “All natural resource extraction activities bring changes (positive and negative) to local
communities. The changes that accompany a mining operation can vary not only due to the different
technologies used, but also due to the regulations and governance. Indeed, whether underground or
open-pit, exploitation carries serious environmental risks and brings significant changes in the economic
and social lives of local communities. In other words, the arrival of a mine necessarily leads to a change
in the traditional systems and ways of life.
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| imagine that just as in many other mining localities, there are some in this village who expect that the
company’s presence will lead to better living conditions, thanks to the creation of new jobs, especially for
youth. Local communities also usually expect that mining activities will bring them other benefits, such as
schools, health clinics, road infrastructure and the like.”

Resident of Koidou: “I've already stopped my studies! Now that the company is here in our village, | no
longer need to go to school, because | will have a job for life with the company.”

CSO facilitator: “Thank you for your comment, but hold on. In order for you to obtain the benefits of the
mine that | have just mentioned, and to improve your living conditions, everyone must do his or her part:
local community members, CSOs, local authorities, the central administration, the deconcentrated
services, the mining companies, the investors, the subcontractors — everyone! In of the
Practical Guide, we will learn in detail about the legal framework (what is law), human rights, and
everyone’s roles and responsibilities.

This means, young man, that you are much better off staying in school and learning more about mining.
That way you will have a better chance of actually getting a job, whether with the mining company (which
usually has only very few jobs for unskilled workers) or with another company.”

Resident of Koidou, [standing up, exclaims]: “Oh really?”

CSO facilitator: “Yes, and the big changes that you can expect are numerous and varied. They also
depend on the phase of the mining project.” (See the following diagram)

Possible benefits

CSO facilitator: “Without responsible management and governance, mining’s benefits of money, jobs, and
improved infrastructure will be collected at the national level, while the significant negative impacts will be
concentrated locally.

Mining projects can bring more money to the central administration through licensing and infrastructure
fees, taxes, royalties, and salaries. They can also bring increased investment. These mining revenues
can contribute to economic and social development nationally and regionally, and sometimes locally.

At the local level, local municipalities are entitled to receive surface royalties, contributions to a local
development fund, and compensation. We will learn about the responsibilities and obligations concerning
the financial resources from mining in Unit 4.1 of the Guide.”

CSO facilitator: “One of the potential benefits of mining projects is an increase in jobs from the extraction
project. These may be jobs directly with the company, or indirectly in the larger system of suppliers and
service providers for the (local) content that the project needs to function.

But be careful: this potential benefit does not automatically materialize.

Most of the time, mining projects need highly-skilled workers (specialized technicians) and people living in
rural areas are not able to meet these needs. Only a few unskilled jobs (such as cooks, janitors or the
like) can be done by local community members.

Unfortunately, State representatives and politicians often do not manage these very high expectations of
local jobs. In fact, they often make the problem worse by making unrealistic promises of local jobs.” 2
See Unit 4.1 about mining’s benefits
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CSO facilitator: “Even if there are few opportunities for direct local jobs with the company, there may be
opportunities for local communities to supply the company, its contractors and sub-contractors with goods
and services, such as uniforms for employees, steel drums, fruits, vegetables and meats to the catering
services, as well as transport, construction, procurement advisory and geosciences. Employing residents
of the area and acquiring local goods and services is often called “local content”.

CSO facilitator: “Another potential benefit of industrial extractive activity is improving infrastructure, such
as roads, access to running water, electrification, schools, hospitals, mosques and churches. The State
can also be in a position to provide or improve service delivery such as education, health care and social
programs, thanks to the taxes collected on mining.

| have just given you an overview of the possible benefits of the arrival and operation of a mine. In

of the Guide, we will learn in detail about the possible benefits and tools to help capture them,
such as negotiating a Community Development Agreement (CDA) and sound management of the
financial resources arriving at the local level.”

Negative impacts

CSO facilitator: “There are many possible negative impacts of industrial mines: on the environment,
society, economy and security.”

CSO facilitator: “First, as concerns the environment, industrial mining has permanent environmental
impacts that can be significant. In other words, negative impacts are not only felt during construction and
exploitation. They last forever because industrial mining

There are also negative impacts on . Access to land is a critical
aspect for mines. The State and mining companies need access to land to explore. They have to acquire
the right to use the land (often by resorting to the expropriation powers granted to government by the
Constitution) in order to construct the mines and associated infrastructure.”

Resident of Koidou: “But how is that possible, to lose my farmland, the only resource that allows me to
provide for my family?”

CSO facilitator: “If for example you were to lose your farmlands, it is imperative that you make sure that
the expropriation takes place under the conditions described by law, including the Mining Law, the Land
Law, and the norms of the United Nations: the Basic Principles and Guidelines on Development-based
Evictions and Displacement. (We will learn about this in Unit 5.1 of the Guide.)

There are negative impacts on . The water sources previously used by local people for household
use, cooking, farming, gardening, washing and for their animals, can be obstructed, deviated or blocked,
and in some cases entirely drained.”

Resident (female) of Koidou: “So if | understand correctly, one of the biggest problems with the arrival of a
mining company in a community such as ours is that their operations may eliminate access by residents
to the water they need for their survival?”

CSO facilitator: “A mine must never block access to water for residents. But the reality of experiences of
communities in Guinea and elsewhere is that access to water can be negatively affected. You also have
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to take into account air pollution, especially from dust. (We will learn about how to manage these issues
in Unit 5.2 of the Guide.)”

CSO facilitator: “There are many negative social impacts from mining. | will just give you an overview of
some of them: impacts on women, from influx, and those on culture and traditions, including cultural sites.

The impacts of a mine’s arrival and operation are not felt by all members of local communities in the same
way. There are : men largely reap the benefits, while the
environmental and social risks overwhelmingly fall on women.

For example, most often it is the men — and not women — who are consulted when companies negotiate
access to land, compensation or other benefits. This means there is an increased risk that women’s
interests and needs are neglected. The company or the State pays compensation to men “in the name of”
their families. Jobs and income are disproportionately directed to men, not women. Men, with their new
riches, may take on another wife. In all, this disempowers women by increasing their economic
dependence on men, and so worsening existing inequalities.

can increase due to the changes in family roles, pay and an
increase in social tensions. We hear of “circumstantial marriages” and sexual violence in Guinea’s mining
areas. Throughout the Guide, we will learn how to always take into account the disproportionate impacts
on women, and how important it is to involve them in the development process.

is the rapid increase in the number of people living in and around the extraction site. People come
from other parts of the country or from abroad in search of work at the mine. This in-migration creates
tensions because more people now compete for benefits — especially jobs — linked to the mine. Industrial
mining can also influence cultural sites at all phases, such as burial sites that are dug up, sacred wells
that dry up, and the like. The increase in salaries and payment of compensation can lead to problems of
personal and community financial management, as well as corruption.

In of the Guide, we will learn in detail about anticipating and managing these negative impacts:
compensation and resettlement procedures, environmental pollution, and how to protect your cultural
sites.”

CSO facilitator: “Mining projects, just as other extractive industry projects, can endanger security and
bring about conflicts. Conflicts can arise for a number of reasons, including behavior of security forces.

In of the Guide, we will learn in detail about ways to avoid and address mining conflicts, tools to
help local communities avoid being manipulated, and discover tools to support communication and social
cohesion, such as community protocols and land use planning.

Finally, in of the Guide, we will learn in detail about actions that CSOs, local authorities and
demonstrably legitimate representatives of local communities can take to make their claims heard,
peacefully and to the right person, based on the law and documentation, tools for monitoring impacts, and
recourse mechanisms available in Guinea and abroad.”
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How can we ensure a shared benefit from the mine, avoid conflict, and not suffer
negative impacts?

Mr. Mayor: “You have said a lot, dear facilitator! What can we do to make sure that we can benefit from
the mine, not suffer negative impacts, conflicts and the like? This seems like a big challenge, perhaps
even impossible.”

CSO facilitator: “Yes, that is why | have come to accompany you. We have worked to developed this
Guide as a reference manual with its six modules on the subjects of mines, mining conflicts, benefits,
impacts and actions.

The Guide’s content is based on the laws of Guinea, especially the Constitution, the Mining Law, the
Local Municipalities Law, the Land Law, the Environment Law, as well as other laws and regulations;
regional and international standards; mining industry good practice; as well as advice from other local
communities who have experienced industrial mining, whether in Guinea or abroad.

Some of the advice from other local communities is:
1. Do not rely on verbal promises and never make rushed decisions
2. Avoid divisions and stay united as a community
3. Know your rights, the contracts, as well as national and international laws
4. Gather all proof of your traditional knowledge and how you use your lands
5. Seek information and allies
6. Engage with the mining companies as well as the local and central administration.

We hope this Guide can accompany you: to better understand industrial mining (Module 1), the legal
framework and everyone’s role (Module 2), tools and practical suggestions to avoid tensions and conflicts
(Module 3), to share in the benefits and avoid negative impacts (Modules 4 and 5), and to make your
claims heard in a peaceful manner to the right person (Module 6).”

** End of dialogue * *

SUMMARY OF THE UNIT’S KEY LESSONS

Communities affected by a mining project are those adjacent to the project as well as those
sufficiently close that their economies, rights or environment are significantly affected.

All industrial mining activity brings changes (positive and negative) to local communities and
necessarily causes changes in traditional systems and ways of life.

Possible benefits include more money, job creation, procurement of local goods and services,
and improved infrastructure and service delivery. Negative impacts of mining fall on the
environment (land, water), society (especially women), the economy and security.

To share in the benefits and avoid negative impacts, everyone must play their part under the rule
of law.
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e Discussion on defining communities (see box below).
e On-stage performance of the unit's dialogue by the facilitators.
e Small group discussions about the diagram, “Impacts of a mining project on communities.”

e Activity for baseline analysis (see box below).

Objectives: Initiate reflection about the different possible definitions of affected communities, and how this
definition affects managing negative impacts and sharing benefits.

Discuss the Guide’s proposed definition of “affected communities.” Also discuss the different people
within communities who are affected: men, women, youth, those who are in a situation of vulnerability
(children, homeless, disabled, displaced and migrants).

Play the “yes sir, no sir” game. = See Advice for facilitators > Basic animation activities, for instructions
Divide the participants into small groups: 1 group takes the position of fence-line communities; another
takes the position of neighboring communities; 1 group takes the position of the mining company; 1 group
takes the position of central administration. Each group must find the best arguments to support its
position.

Ask participants to develop their own definition of an affected community.

Objectives: Reflect on what is happening in the community; strengthen what has been learned.
10 questions for the analysis:

1. Has the State consulted the community?

2. Have the mining companies consulted communities?

3. Does the State have laws that protect the community?

4. Are the laws respected by the companies?

5. Are the laws respected by the State?

6. Is the community provided with information?

7. Does the community receive information in advance?

8. Is the community involved in decision-making?

9. Is the community the one who makes the decision?
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10. Does the community benefit from the project?

You need two pieces of paper or two locations. Place a paper (marked “yes”) on one side of the room and
another paper (marked “no”) on the other side. (If you are not in a room, you can use other tools to mark
one space “yes” and another space “no”.)

Ask 10 participants to present themselves (assign one participant for each of the 10 questions), making
sure there are an equal number of men and women.

Ask all participants to analyze each question one by one.

For questions 1 to 5, ask all participants if they believe the answer is yes, no or somewhere in between.
The person assigned to the question must move towards “yes”, “no” or somewhere in between,
depending on the responses of the other participants.

For questions 6 to 10, replace “yes” and “no” with “everyone” and “some”, and ask participants to
examine if everyone or only some community members were involved, received information, received
benefits, etc.

Encourage discussion on the 10 questions. If there are different opinions, talk about the differences —
including different male or female perspectives: are women'’s responses to the question different from or
the same as those of men? (OA, 2014)
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Unit1.3 How can communities participate in decision-making about
a mining permit?

AT LES £Tupes PODNIT 1£5 ETUES

@ nsuco

TEACHING OBJECTIVES
e |dentify the phases and content of an ESIA and ESMP.

¢ Initiate reflection on the importance and tools for public participation in the ESIA process.

THEMATIC CONTENT

How can we influence the conditions of a mining permit?

The following text presents a dialogue among a young woman, a journalist, a State representative, and a
Mining Company representative.

Young woman: “It seems that the mining company must do a lot to get a mining permit. There were a
number of studies about the affected communities, right? Could you explain those again?”

Mining Company representative: “Of course. The application that the company must present to the State
includes:

e Feasibility studies

e A mining project and infrastructure plan, an application for a mining concession (Art. 37-1 of the
Mining Law)

e Studies about communities affected by the project, and for which they must be consulted:

— Studies on the mining project’s impacts: a detailed Environmental and Social Impact
Assessment (ESIA), which includes an Environmental and Social Management Plan
(ESMP);

— Studies to support local development: a plan of support to Guinean companies to create
or strengthen the capacity of local businesses, a plan to promote hiring Guineans, as well
as a community development plan, annexed to a Community Development Agreement
(CDA), which must be signed in order to obtain a permit.”

What is an environmental and social impact assessment (ESIA)?

Journalist: “Ok, that's it? | remember something about impact assessments and support for local
development. Let’s start with the impact assessment. What is that?”
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Mining Company representative: “Of course. The , let’s
just call it the ESIA, is usually done by an engineering consultancy hired by the company. The ESIA
identifies, anticipates, interprets and informs about the impacts of a mining project (the qualitative,
quantitative and functional changes) on the environment as well as on local people, including their cultural
sites. The objective is to provide for measures to minimize the negative impacts.

The ESIA results in an , Which includes: a Hazard
Plan, a Risk Management Plan, a Hygiene, Health and Safety Plan, a Remediation Plan, a Resettlement
Plan, and mitigation measures to reduce negative impacts and optimize positive impacts.

The ESMP establishes the principal measures and means intended to reduce the project’s impacts on the
biophysical environment, to compensate people and goods affected by the project, and to improve
working conditions, through the environmental and social impact avoidance plan, the resettlement and
compensation action plan, the health, safety and hygiene plan, the solid and liquid waste and dangerous
substances management plan, and the land reclamation plan.”

Journalist: “Who can tell us if an impact assessment has been done for a mine?”

State representative: “The ESIA is a legal requirement in Guinea, guaranteed by the Mining Law and the
Environment Law for mining project developers, that is, the mining companies. It is a public and
consultative process, where communities must be consulted on time and even involved in the process of
its execution. You can talk to the mining company to get information about the timing of the ESIA
process.”

Journalist: “Can we get a copy of the ESIA? Who do we need to talk to?”

State representative: “The ESIA is a document that must be accessible to the public. To get a copy, you
should talk to the mining company who did the study. If the mining company doesn’t give you a copy, you
can request one from the National

Directorate of Mines (DNM) or as a last

resort, the Guinean Bureau of Environmental

Studies and Evaluation (BGEEE). If it turns

out that no ESIA has been done, you must

inform the competent authorities as soon as

possible.”
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/ BGEEE & CTAE \

The Guinean Bureau of Environmental Studies and Evaluation (BGEEE) coordinates the
operations of validating ESIA reports and overseeing the implementation of ESMPs in
collaboration with all stakeholders, including Ministerial departments, civil society, farmers’
organizations, NGOs, as well as the Prefectoral Committees for Environmental and Social
Monitoring (CPSES), which oversee monitoring locally.

The Technical Committee for Environmental Analysis (CTAE) is made up of representatives
of all technical services concerned by the mining project. The CTAE falls under the authority of
the Ministry of Environment and is coordinated by the directorate general of BGEEE.

- J

— Cumulative impacts
Journalist: “There are many on-going mining projects in the country. The ESIA only looks at the impacts
of a single project. Who will examine the cumulative impacts of all mining projects in the country?”

State representative: “There are several types of impact assessment studies with important differences.
An ESIA is usually completed by an engineering consultancy on behalf of a mining project developer for a
specific mining project. The ESIA is required by law. The ESIA is binding, meaning it is obligatory for all
developers.

A strategic environmental and social impact assessment evaluates the cumulative impacts from all
projects of a given sector (for example, all mining projects in Guinea). A strategic assessment is not
required by law. A strategic assessment is usually done by an engineering consultancy on behalf of the
State (for example, the Ministry of Environment). This is a tool to help decision-making to manage the
toxicity of cumulative activities in a given sector.”

** End of dialogue * *

RIGHT TO INFORMATION ABOUT A MINING PROJECT’S IMPACTS
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What is the ESIA process?

— Goal of the ESIA process
The goal of the ESIA process is to identify and highlight the environmental and social concerns of the
projects, to analyze their intensity given the appropriate site, to adopt adequate measures to mitigate
negative impacts and enhance positive impacts.

— Phases of the ESIA process
The ESIA process is linked to a mining project’s phases as follows:

Mining project phase ESIA phase

Selection and identification Screening
Preparation, prefeasibility Scoping, Process begins
Project appraisal, approval Analysis, Decision, ESMP mandatory
Construction ESMP implemented and monitored
Operation ESMP implemented and monitored
Closure Closure plan implemented and monitored
Post-Closure Closure plan implemented and monitored

(Goodland, 2008)

— What happens during each phase of the ESIA process?
1. Screening. Analysis of the project notice’s content in order to categorize the project and determine the
level of impact assessment required. An ESIA is usually required for projects with significant and varied
impacts on the environment, which fall under Category A."

2. Scoping. A process designed to foster consensus on the fundamental questions (that is, the key
environmental and social issues on the mining project’s initial site) to be addressed in the ESIA.

Scoping usually begins with a rapid assessment of the environmental and social issues during a field visit
paid for by the project developer. The BGEEE and an engineering consultancy conduct the field visit. The
phase concludes with the drafting of terms of reference? based on the results of the field visit. The terms
of reference are submitted for approval to the CTAE. This analysis aims to verify that the ESIA will be
conducted in compliance with the applicable principles and procedures in effect.

3. Conducting the process. The project developer is responsible for conducting the ESIA process, and
usually contracts with an engineering consultancy to do this. The ESIA must conform to the terms of
reference and be approved by the competent authorities. The drafting of the ESIA must take into account
information gathered during the prior phases. The report must be drafted in accordance with the
requirements of the General Guide on Environmental Assessment.

' Category B concerns projects that may have specific impacts, which require a limited environmental analysis;
Category C concerns projects not susceptible to significant environmental impacts, which do not generally require an
environmental analysis; Category D concerns environmental improvement projects.

2 Terms of reference are an agreement on the objective, structure, calendar and specific tasks to be accomplished
during a negotiation, an ESIA, a CDA or any other project.
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. The project developer officially submits copies of the ESIA report to BGEEE
for analysis and approval by the Ministry of Environment. The approval process of an ESIA report
includes public consultation with communities affected by the project and the CTAE public hearing:

: BGEEE organizes a public consultation, paid
for by the project developer, in the project’s area of influence, especially for ESIAs for Category A
projects. The public consultation begins with public hearings with communities affected by the
project, the goal of which is to gather favorable opinions and counter-proposals by parties
concerned by the project. The legal duration of the public hearings is 15 working days. After this
time, the team has 7 additional days to collect more details.

The public hearings are wrapped up by organizing a day of general public consultation presided
over by local administrative authorities, together with participation of all actors involved (affected
communities, farmers groups, NGOs, etc.). The public consultation concludes by drafting minutes
that are read, approved and signed by the chief responsible for administrative district, the local
elected representatives, the representative of the Ministry of Environment, the project developer,
and the engineering consultancy.

: The public hearing is held by the CTAE and consists of the technical analysis of
the ESIA report’s contents. The CTAE’s task is to verify conformity of the technical and scientific
data in the ESIA report, to identify deficiencies and make concrete proposals to improve it. For
detailed ESIA reports, the minutes of the public consultation with affected communities are also
assessed.

After the phases of the public consultation attesting to acceptance of the report by affected
communities and the CTAE public hearing approving the ESIA report, the ministerial authority in
charge of the environment decides, in light of all annexed instruments of approval, to issue the

, Which reflects the conformity of the project to
the principles of environmental protection, conservation and management.

Revision of the ESIA occurs after the public consultations and the CTAE public hearing, in order to
integrate the opinions and observations in the report with conditional approval.

. Monitoring and supervising the ESMP’s implementation aims to verify
the effectiveness of implementing the ESMP’s proposed mitigation measures.

The ESIA report’s contents include:

The of the mining project: information identifying the project developer, the engineering
consultancy, the project’s justification and its area of influence. The of the site and
its environment: all parts of the territory which may be affected by related activities (access routes to
the site, materials supply sites, transport corridors, etc.).

A of the mining project: an important step
which involves demonstrating that the developer’s chosen variation of the project is the best option on
all levels including its technical, economic, social and environmental aspects. The different variations
of the project are compared in order to show their strengths and weaknesses. The chosen variation is
the one that best responds to the project’'s objectives, while also being acceptable in terms of
environmental, technical, economic and social aspects. The identification, assessment and analysis
of the : this part specifies the different project activities (the source
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of impacts) and the relevant environmental components (physical, biological and human) to identify
the impacts.

The ESMP — the most important section of the ESIA — consists of all prevention, mitigation,
compensation, monitoring and institutional measures (including capacity-building), which are
necessary during construction, operation, closure and site reclamation to eliminate, compensate for,
minimize or bring negative environmental and social impacts to acceptable levels.

Does it work well, the ESIA process?

If the ESIA is of poor quality, and if implementation of the ESMP is not guaranteed, the mine’s impacts on
affected communities will not be mitigated or managed well.

So it is important to understand the weaknesses of the process, in order to help correct them. The
weaknesses of ESIA processes include:

1.

Integrity of the mining company. The engineering consultancy that conducts the ESIA for the
mining company sends the study to the mining company (the project developer), and not directly
to the Ministry of Environment. This gives the mining company an opportunity to edit and modify
the contents of the ESIA report in its favor before submitting the report to the Ministry of
Environment.

A related issue is that the mining company may see the ESIA as a mere administrative formality —
one of the boxes to be checked on the list of documents required to obtain a permit. This may
mean that the company has no intention to implement the ESMP or effectively monitor mitigation
measures.

Conflicts of interest. Several concerns may lead to conflicts of interest:

The mining company wants the project to go forward with as few obstacles as possible. The
company pays the engineering consultancy for the ESIA, and the company pays the costs of
BGEEE'’s field visit during the scoping phase and the public consultations. The pressure placed
by mining companies on administrative bodies and the engineering consultancy team — even
independent consultancies — can be tremendous.

It can be practically impossible for an engineering consultancy team to say: “we have evaluated
this project and we advise you, project developer, not to proceed with this project, as least not in
its present design.” (Goodland, 2008 & 2012)

Local knowledge & direct interests. Engineering consultancies may be highly accredited and
specialized, but an outside consultant can usually never know the land, the local people, their
traditions and cultural sites, as well as the local people themselves do. Outside consultants often
have trouble understanding issues that are important to the community. Local people also have
more direct interests in the results of the ESIA than an outside consultant. (EC, Mining)

Implementation. An ESIA often lacks mechanisms, capacity-building measures and institutional
resources that guarantee implementation — especially concerning social impacts.
(O’Faircheallaigh, 2013)

— How can we avoid and correct for these weaknesses?
According to experts, independent reviews of ESIAs are necessary to reduce bias from possible conflicts
of interest. This independent review can be done in a number of ways, such as:

Strong public participation in the ESIA process. For example, according to a draft international norm, if
necessary, the mining company should provide resources for capacity-building and training, in order to
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foster informed participation by stakeholders in the ESIA process (IRMA). In Canada, the federal
government offers subsidies to local communities allowing them to hire their own expert.

An independent review of the ESIA. For
example, an NGO or local communities
can hire their own expert: an expert reads
the developer's ESIA with a critical eye,
ensures that local communities understand
the content, such that they can fully
participate during any discussions and
during the public consultation. Local
communities can also conduct their own
impact assessment: they can contract with
an engineering consultancy, an NGO or
another specialized consultant or work with
a CSO to do it themselves. 2 See Unit 6.2
about community-controlled impact
assessments

Several international NGOs specialize in this area, such as E-Tech International, Source International,
Center for Science in Public Participation, Environmental Law Alliance Worldwide and others. = See

Source documents > Specialized NGOs

How can we participate in the ESIA process?

There are 2 main reasons to participate in the ESIA process:

1. If the ESIA is of poor quality, and if implementation of the ESMP is not guaranteed, the mine’s
impacts will not be mitigated or managed. Public participation is a way to ensure that the ESIA
and the ESMP are well done and take into account all impacts on communities.

2. You have an opportunity to participate in decision-making about the mining permit, especially
to define which impacts will be taken into account in the ESMP.

The objectives of public participation, as well as the mechanisms for participation, depend on the phase
of the ESIA process. The most important phases for public participation are scoping, conducting,

analysis, supervision and monitoring.

The following table summarizes for each ESIA process phase what the main objectives for participation
are, the possible mechanisms, and which actor is responsible for ensuring public participation.
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OBJECTIVES AND MECHANISMS FOR PUBLIC PARTICIPATION IN THE ESIA PROCESS

Inform the public about the
intended project

Stimulate interest or social
mobilization

Define the issues of the
project

Integrate local or regional
knowledge in the study’s
requirements
Acquire scientific, vernacular
or traditional information

Assess the significance of the

Conducting impacts on different groups

Integrate measures
responding to actors’ issues
and expectations

Ensure integration of actors’
concerns and expectations
into the report and/or decision

Report the decision
Share the decision

Ensure implementation of the
ESMP regarding the
developer’s obligations

Public notice,
informational meetings,
open door events

Discussion groups,
consultations, opinion
and comment gathering

Survey (with participation
of certain scholars or
local people), discussion
groups, work sessions
with local NGOs, public
presentation

Public hearing,
information session,
restitution workshop

N/A

Monitoring committees,
public access to reports,
inspection panel

(IFDD)

Objectives w Responsible actor

Engineering
consultancy

Engineering
consultancy

Engineering
consultancy

Ministry of Environment
(BGEEE) and the
engineering
consultancy

Ministry of Environment
(BGEEE)

Project developer,
CPSES, Ministry of
Environment

— What can we do if we did not participate in an impact assessment that concerns our
community?

You can research and review the content of the impact assessment, the minutes of the ESIA validation,
seek information from the technical services responsible for reviewing and approving the ESIA and the
effectiveness of the ESMP. And you can use administrative review procedures to obtain additional
information. = See Unit 6.3 about recourse mechanisms
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Before approving the final report for a project extension for an aluminum smelter in Fria, public hearing
sessions were organized. Several copies of the draft version of the report were made available at the
prefectoral library in Fria and in the documentation room of the Ministry of Environment in order to collect
citizens’ opinions over the course of about 30 days on the draft report’s contents. The availability of the
documents was preceded by extensive information to the public. NGOs and associations were invited to
read the reports in order to provide meaningful comments.

At the same time, public consultation forms were prepared and distributed to administrative bodies and
national and international NGOs in order to collect comments before the public hearing.

During this time, a listening office was opened in Fria to submit observations or make statements about
the minutes. Public consultation forms were also prepared by the project developer and made available at
the listening office. Bulletins were broadcast on the Boké rural radio and national radio to announce the
agenda of the arrival of the investigating commissioner to distribute the consultation forms and the
planned date for the public hearing in Fria, Boké and Conakry.

The public hearing in Fria was held under the honorary chairmanship of the Governor of the
administration region of Boké, and the hearing in Conakry was held under the chairmanship of the
Ministry of Environment. The meeting in Fria revealed new environmental concerns as well as relevant
observations which were recorded; the consultant committed to take all of these issues into account. The
minutes were signed by all parties before the Governor’s closing remarks.

The public hearing in Conakry was held under the chairmanship of the Chief of Staff of the Ministry of
Environment. About twenty ministerial departments gathered for the meeting, several NGOs and
associations for the protection of the environment. After a long presentation by the consultant,
discussions were held until late in the afternoon, recommendations were formulated, and the minutes
were submitted to the various parties for signature before the close of the session. (/FDD)
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In 2010, in the Upper West region of Ghana, when an engineering consultancy arrived in the area during
an ESIA scoping phase, a local NGO, the Centre for Indigenous Knowledge and Organizational
Development (CIKOD) observed the work of the consultancy. The NGO had been working with the
traditional authorities of the affected villages to develop a biocultural community protocol, which
documented their rights under customary law, national and international law, their internal decision-
making process, and their shared vision for development. CIKOD was concerned that the consultancy’s
questionnaire did not address the impacts that were most important from the community’s point of view,
especially about their health and their sacred sites.

That is why CIKOD facilitated a community well-being assessment of the four communities affected by
the mining company’s operations. Community forums and stakeholder consultations were held and
testimonies were given. Radio programs were organized where community members shared their
experiences.

The results were presented during a meeting in the scoping phase. The community well-being impact
assessment showed several impacts identified by local communities that had not been included as key
issues in the project, as defined by the consultancy. As a result, the terms of reference for the ESIA were
modified to include the concerns of local communities. (C/IKOD)

= See also Unit 6.2 about the community well-being impact assessment

How can we make sure that the ESMP will be implemented and monitored?

The CCEs issued after the approval of a mining project ESIA are and are only
renewable after a satisfactory assessment of the ESMP’s implementation. As a result, every year, the
project developer must submit an annual report of the ESMP’s implementation, including the activities
completed, the impacts recorded, and the works done to mitigate the severity of the impacts or to restore
damaged sites.

According to a draft international norm, the mining company must conduct, every three years, a
participatory and inclusive evaluation of the mining project and its possible environmental, social, health
and other impacts. The evaluation should be supervised by a permanent mining project monitoring
advisory group or an equivalent review body (/RMA).

If implementation and monitoring of the ESMP do not happen, negative impacts on communities will be
poorly mitigated and managed.

The project developer's technical environmental and social teams are responsible for the internal
implementation and monitoring of the ESMP.

The central and territorial administration are responsible for the external implementation and monitoring of
the ESMP. This includes the local monitoring carried out by the

and the annual supervisory monitoring coordinated by
BGEEE as part of the license or CCE renewal. The CPSES and BGEEE can, depending on the need, call
upon any resource person to take part in ESMP monitoring activities.
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The CPSES, presided over by the Secretary General for Decentralized Municipalities of the Prefecture,
includes all local environmental and social actors, including those of the mining project, local territorial
technical services, local elected representatives and civil society. Since 2012, CPSES committees were
supposed to be established in all prefectures hosting mining companies. The CPSES are charged with
ensuring mining companies comply with their obligations in the ESMP.

During implementation of the ESMP, beyond potential impacts, must also be taken into
account. While potential impacts are directly generated by the project’s current activities, residual impacts
become apparent after several years of the project’'s implementation, and even after its closure.

Residual impacts refer to the environmental impacts that remain after the ESMP’s mitigation measures
are put in place. A mining project can have residual impacts on hydrology; the quality and quantity of sub-
surface water; the quality and quantity of fresh water; fauna and their habitat; wetlands; physical and
cultural heritage; structures and sites of archaeological, paleontological or architectural importance;
human health and safety; tourism.

Unforeseen events may occur, causing damage to the biophysical environment or affecting human health
and safety. Unforeseen events are — by their very nature — difficult to predict. The

includes the implementation and maintenance of a high degree of preparation
through the purchase and maintenance of equipment, training and simulation activities.

One of the ways to ensure implementation of the ESMP — and in fact to take into account all issues raised
in the ESIA — is to integrate it into the Community Development Agreement (CDA). By proceeding in this
way, all mitigation, compensation and benefit-sharing measures, performance obligations, promises and
grievance resolution mechanisms, remedies and sanctions systems are codified in a single contract.
(Goodland, 2008) = See Unit 4.2 about CDAs

First, you must speak directly with the company to fulfill its obligations to minimize or compensate for
impacts in compliance with the ESMP. This is an informal appeal. Next, you can directly seize the
prefectoral or ministerial authority in charge of the environment in an administrative appeal, to ensure the
CPSES effectively supervise the ESMP’s implementation. Finally, if these approaches fail, you can seize
the competent court to obtain damages; this is a judicial remedy. = See also Module 6 about local
actions, documentation and monitoring, and recourse mechanisms
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SUMMARY OF THE UNIT’S KEY LESSONS
An ESIA is a legal requirement for a company to obtain an exploitation permit or concession. The
ESIA addresses the impacts of a mining project, and includes an Environmental and Social
Management Plan (ESMP) with measures to avoid and mitigate those impacts. The ESIA is a
document that must be available to the public.

The ESIA process has several stages, each with mechanisms for public participation.

Especially during scoping and analysis, public participation is critical to ensure that the ESIA and
ESMP are well done and take into account all impacts on local communities.

The law requires implementation and monitoring of the ESMP. This is to be carried out by the
company, as well as the territorial and central administration, specifically the Prefectoral
Committees for Environmental and Social Monitoring (CPSES).

ANIMATION ACTIVITIES

e Presentation in plenary of the ESIA process and the significance of public participation. Small
group discussions about the table, “Objectives and mechanisms for public participation in the
ESIA process.”

e Discussion about the ESMP, why the ESMP matters, and mechanisms to support its
implementation.

e Discussions about the unit's case studies (see box below).

e Forum theatre to discuss obstacles to participation and internal community consultations (see box
below).

Objectives: Better understand the conduct of a public hearing, its strengths and weaknesses.
How does the public hearing correct (or not) the weaknesses of the ESIA process?

Discuss the steps that can be taken to build capacity of affected communities to discuss informed public
participation, an independent review of the ESIA, etc.

Objectives: Better understand the difference between participating during the scoping versus the decision
phase, the benefits and challenges.

What is the objective of public participation during the scoping phase?
What is the significance of defining the issues before the ESIA process?

Discuss the differences between the case study of the public hearing in Guinea (participating in the public
hearing during the decision phase) and the case study in Ghana (participation in the scoping phase).
Identify the advantages and challenges of participating during these two phases.

- See also Advice for facilitators > Basic animation activities > Discussing a case study
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Objectives: Initiate reflection and rehearse how to overcome the barriers to participation in the ESIA
process and internal community consultations. = See also Unit 3.2 about internal community
consultations

- See Advice for facilitators > Basic animation activities, for guidance on forum theatre

Scenario: The Mayor, Secretary General and one of the elders of Koidou are alone and start to read the
ESIA documents. The documents have a lot of technical and incomprehensible language, all written in
French, a language that none in the group is perfectly fluent in. What they understand from the
documents, nevertheless, is that the project holds great economic value for all the community with very
few environmental risks, most of which will be mitigated by the company without any cost or additional
responsibility on the community. The Mayor, Secretary General and elders passionately discuss the
positive and negative aspects of the project, and given their timeline of one week, decide not to consult
other community members at this stage, despite the objections of the Secretary General. They then
decide to go to the capital city to make sure their questions are heard while still recognizing the urgent
development needs of their community — otherwise the youth will leave for a larger city, further
aggravating the community’s already precarious situation.

Mr. Mayor: “There is no alternative. We need this project. Our decision is clear. But we must make sure
that our community will obtain a real benefit from this.” (OA, 2014)
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MODULE 2 : WHAT IS LAW, AND
EVERYONE'S ROLES &
RESPONSIBILITIES?

In every democratic State, people must know and have their rights respected. Authorities at the local,
sub-prefectoral, prefectoral, regional and national levels — they must all support people in this process.
When local people know what their rights are, and everyone’s respective roles and responsibilities
concerning a mining project, this can help reduce the asymmetry of power between them, the mining
companies, their sub-contractors and the central administration. This allows people to use their
fundamental rights as a means to frame their claims against the State and companies, thus giving their
grievances a legal basis and promoting the rule of law.

That is why the following questions are addressed in Module 2:
e Whatis law? (Unit 2.1)
e What are human rights? (Unit 2.2)

e What are everyone’s respective roles and responsibilities? (Unit 2.3)
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Unit 2.1 What is law?
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TEACHING OBJECTIVES

e Allow understanding of what law is, and identify the laws of Guinea. Initiate reflection on customs
and law.

e |dentify the laws and regulations relevant to a mining project, emphasizing safeguard policies.

THEMATIC CONTENT

What does a society without law look like?

Imagine:
e Your neighbor’s animals run freely and destroy your rice field in the winter.
e Motorists drive at 150 km/h near the village school.

e In class, the teacher is explaining an important lesson about Guinea’s history. Your friends are
talking at the back of the class, preventing you from hearing what the teacher says.

In all these situations, individuals’ freedom of action can cause damage to other people, with the risk of
leading to permanent conflicts. To avoid this situation, we need rules to direct individuals’ behavior, to
have guidelines to follow, and so maintain order in society. This set of rules and norms constitutes Law.

These rules specify speed limits in school zones; they oblige your neighbor to tether his animals during
the rainy season, or be liable to pay compensation for damages; or specify disciplinary measures to adopt
in class (no talking).

What is law and how is it manifested?

Law is the ensemble of rules and principles that regulate and sanction the conduct of individuals and
groups in society. These norms foster stability, security, conflict management, integration, coordination for
a better social order, and so contribute to a balanced society, peaceful cohabitation, harmony and peace.
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Law manifests itself in a number of ways:

A woman who marries; a police officer regulating traffic; a village assembly making a decision; a
judge condemning a thief; a deputy prefect prohibiting wood cutting near the river; a father giving
his lands to his children, etc.

Legal rules can come from law, from custom, from regulation, from jurisprudence, from contract — which
are all called sources of law. Among these sources of law, formal law is the most important.

When legal rules are written, binding and originate from the National Assembly, this is known as formal
law. The word “law” is a generic term to designate a rule, norm, instruction or obligation, general or
permanent, that originates from a sovereign authority (legislative authority) and is binding on all
individuals in a society. Non-compliance is sanctioned by public force. Formal laws are the principal
source of law. Formal laws are texts adopted by the General Assembly (Parliament) and promulgated by
the President of the Republic either on a proposal from deputies, or based on a draft submitted by the
Government.

We recognize laws because:

e |t is a rule that applies in all situations that it covers; it applies to all individuals without
distinction, and applies permanently to the whole of the territory.

e Alawis arule desired by the State. It expresses the sovereignty of the State and comes from a
collective will (through the National Assembly, the representative of the people). In this way,
nobody is above the law, not even those who wrote it.

e Alaw is obligatory. If an individual disrespects the law, he is punished. Force or coercion and
sanction are the elements that distinguish a law from ethics, politeness or goodwill. By way of
example, ethics does not prevent motorists from driving too quickly, but the law obligates them
not to drive too fast, and sanctions them if they do not comply.

Thus, there are laws that oblige us to do something (imperative law) and laws that prohibit us from doing
something (prohibitive law). For example, the obligation to lend assistance to someone in danger if this
does not adversely affect one’s own person (Art. 57 of the Criminal Law); prohibition of bush fires with
intent to hunt (Art. 81 of Forest Law).

Broadly speaking, there are seven elements of good laws. Good laws:
1. Are clear and possible to obey
2. Are reasonable and make sense

. Are accessible to and understood by the public

~ O

. Apply equally to all people, including the people that make the law
5. Are enforceable, so that there are consequences if people disobey
6. Apply to the present and future, and not to past actions

7. Do not conflict with other laws and the Constitution of a society (EC, Civics)
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You are right — the rules and principles that local communities use to govern themselves and to manage
their shared resources is also a system of law. We call this local or customary law.

Custom is a source of law in Guinea. It inspires the legislator in codifying the rules of law (formal law). But
custom is not taken into account by tribunals in settling conflicts, largely because of the difficulty posed by
its application when the parties are from different customs, such as Mandinka and Fula, or even within
Fula, Foulacouda and Toucouleur.

Aside from this, regional and international human rights instruments increasingly recognize customary law
as an independent source of law. In 2010, the African Commission on Human and Peoples’ Rights
(ACHPR) recognized the property rights of the Endorois people (a minority community in Kenya) in light of
customary law. Then in 2011, the ACHPR said that Member States, such as Guinea, should interpret the
right to property guaranteed by Article 14 of the African Charter as a right that also includes rights
guaranteed by custom and traditional law concerning access to and use of lands and other natural
resources held communally (ACHPR, Guidelines and Principles on ESCR).3

Laws exist in society to:
e Determine the status of each individual, group or institution
¢ Define the obligations binding on each person, as well as their freedoms and rights
e Specify the position the person holds in society
e Maintain order and security
e Protect people, their goods, as well as their individual and collective freedoms
e Protect the environment and living space
e Punish people who harm others
e Resolve disputes in society and indicate the procedures to follow to resolve them
e Establish systems of government and the role of institutions

e Ensure equality among citizens.

Law applies to all individuals and institutions present on the national territory, who are also subject to
obligations.

e Physical persons: This refers to all human beings living in society who act in their own name,
regardless of their status (the President of the Republic as an individual, a husband, a wife, a
salesperson, a laborer).

e Moral persons: This refers to an entity organized under public law (the State, regions, prefect,
municipality, etc.) or under private law (associations, companies, etc.). The entity is represented
by individuals (physical persons) who occupy a function in the entity and defend its interests.

3 Other non-binding instruments that recognize customary law include the ACHPR’s Resolution on a Human Rights
Based Approach to Natural Resource Governance and the FAQO’s Voluntary Guidelines on the Responsible
Governance of Tenure of Land, Fisheries and Forests in the Context of National Food Security.
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What are the laws of Guinea?

Laws vary from one country to another, depending on the society’s history, sociology, culture and values.
Laws are also influenced by a country’s economic, social and political situation.

Laws function as a hierarchy in the following descending order of importance (Art. 9 of the Civil Code). In
Guinea we have:

Constitution. This is the supreme law of the country. The Constitution defines the powers and
functions of the State, as well as the rights and fundamental liberties of citizens. All other laws in
Guinea must be compatible with the Constitution; if they are not compatible, then they are not
valid.

International treaties, which can be:

— at the sub-regional level as a member of, for example, the Economic Community of
West African States (ECOWAS);

— at the regional level, such as by ratification of the African Charter on Human and
Peoples’ Rights (ACHPR or African Charter); and

— at the international level, as a United Nations Member State, or through signature and
ratification of treaties or conventions;

Organic laws, which determine the structure of the country’s institutions, such as the statute of
magistrates;

Ordinary laws, which we call Laws (or Codes), which comprehensively organize a subject (Civil
Code, Criminal Law, Local Municipalities Law, Labor Law, Water Law, Mining Law, etc.);

Decrees and orders: Decrees, Ministerial orders, Ministerial decisions, Regional orders, and
Regional decisions.

— What are the laws applicable to a mining project?

The laws of Guinea that we have just identified are not the only ones applicable to a mining project. If the
developer is from another country (which is the case for every mining project in Guinea), the following
obligations are added to the obligations under Guinean law:

the laws of the mining company’s country of origin;

the contracts and agreements concluded between the mining company, the Republic of Guinea,
the investors and the service providers;

international law, such as investment, human rights, environment, and fiscal treaties;

safeguard policies, principles, standards and norms at the international level.

-2 See Unit 6.2 about researching the obligations applicable to mining projects
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— What is a safeguard policy?

A safeguard policy is the set of environmental and social norms developed by a development bank or
another investor. The set of environmental and social norms is often called a “safeguard” policy, because
it is meant to protect or safeguard local communities affected by the project.
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Each development bank has its own safeguard
policy. The rules of each safeguard policy can
vary, but common subjects include participation
of stakeholders, environmental and social
impact assessment, as well as protection
during involuntary resettlement.

The Mining Law obligates mining companies to
comply with the Environment Law “or best
international practices” in terms of the
environment, worker safety, and local
communities (Art. 142). A safeguard policy is
often recognized as an indication of best
international practices, so we can infer that
according to the law, safeguard policies are
binding for subjects such as local communities
and the environment (meaning that mining
companies are bound to comply with them).

Aside from the Mining Law, every development
project (whether it is a mine, a dam, a railroad,
etc.) that receives a grant, loan or other
financing from a funding body such as:

e a development bank, such as the
World Bank (WB), the International

Finance Corporation (IFC) or the African Development Bank (AfDB),

e one of the 80 commercial banks who have adopted the Equator Principles*, or

e an export credit agency®

is to comply with the safeguard policy.

Every project that receives a loan or financing from one of the commercial banks adopting the Equator
Principles and certain export credit agencies is obligated to comply with (1) the IFC’s Environmental and
Social Performance Standards and (2) the World Bank Group’s Environmental, Health and Safety

Guidelines.

For example, every project in Guinea in which the IFC is involved (as of the date of publication of the
Guide, IFC is involved in the Simandou project) must comply with the IFC’s safeguard policy.

Many of the development banks, including the IFC, have an independent accountability mechanism
mandated to directly receive complaints from local people affected by one of the bank’s projects and who
fear that the project has or could have negative environmental or social effects on them. = See Unit 6.3

about accountability mechanisms of development banks

4 List of the 80 commercial banks:

5 An agency of the State providing its private companies with financial support for high-risk projects abroad.
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http://www.equator-principles.com/index.php/members-reporting

SUMMARY OF THE UNIT’S KEY LESSONS
Law is the body of rules and principles that regulate and punish the conduct of individuals and
groups in society. When legal rules are written, mandatory and issued by the National Assembly,
they are called laws.

The laws of Guinea are organized in the following hierarchy, beginning with the Constitution, then
international treaties, followed by organic laws and ordinary laws (Codes), then followed by
decrees, orders, etc.

The laws of Guinea are not the only laws applicable to a mining project. Other laws apply as well,
such as the laws of the country where the mining company is from, agreements the mining
company has signed, international law and safeguard policies.

ANIMATION ACTIVITIES

e On-stage performance by the facilitators of the factual situations demonstrating the various
manifestations of law.

e Pen game to allow participants to identify the elements of a good law.

e Brainstorming to allow participants to share their view of law and life in a society without law.

Objectives: Better understand the function of law in society and the 7 elements of a good law.

Ask participants to stand in a circle. Tell the group they will be playing the pen game. Give a pen (or a
marker) to one of the participants, and tell the person to start; do not say what the rules of the game are.
The participants will be confused, because they do not know the rules, but tell them again to start the
game.

After a few seconds, take the pen and explain the game: tell participants they must pass the pen to the
participant standing next to them in the circle.

Allow participants to pass the pen for a few seconds, then stop them. Tell the last two participants who
held the pen that they broke the rules and they are disqualified. Tell them they passed the pen with the
wrong hand.

Tell the other participants to continue playing the game. After a few more seconds, invent other rules and
tell participants they are not playing the game correctly. For example, say that they must pass the pen in
the other direction.

Over the course of the game, try to confuse participants by using contradictory rules. For example, you
can tell participants they must jump when they pass the pen, then a few seconds later, tell them they
must also spin around when they pass the pen.

Start to disqualify participants by giving reasons one by one, for example, tell them they passed the pen
too slowly. (If a participant is disqualified, he is out of the game and must leave the circle.) Then, start to
disqualify participants for other reasons, for example, because they were wearing a blue shirt. Then
disqualify all the men from the game.

After five minutes, join the game — without explanation. Then, without any warning, stop the game and
say that you are the winner.

48 I ABA ROLI - Practical Guide: Mining & Communities



Discussion questions after the game:
Was it a good game? Did participants like the game?
What were the issues with the game and the rules?

During the discussion, use the 7 elements of good laws to organize the participants’ responses. (EC,
Civics)

Objectives: Discuss the similarities and differences between custom and the rule of law as presented in
the unit.

Present Article 3 of the African Charter: “Every individual shall be equal before the law. Every individual
shall be entitled to equal protection of the law.” Underline and explain the key words.

Present a story. Elhadj Ibrahima Sambégou, a traditional Fula of Guinea, explains the organization of
traditional society with its Constitution that advocates a changeover of power every two years. This
changeover took place seamlessly. Chiefs were chosen based on agreement. The induction and oath
taking took place in different locations, which allowed everyone to feel involved in the ceremonies.
Similarly, decision-making and enactment of laws was done by consultation and agreement with the
whole community. Mr. Boubacar Djibo next explains the Fula social structure and review bodies.

Present the opinion of an elder. A proverb says, “If you see a hyena bowing before dogs, that is because
man got involved.” The rule of law is the same thing: it makes the weak strong, and the strong weak, so
that all subjects are equal. But beware! The rule of law stops at the hut’s entrance: once inside, | am the
State!

» Ask participants to find the similarities and differences between the stories and Article 3 (you can ask
participants to find the highlighted words in French and in their local language).

* Ask participants to write, in their own words, Article 3 of the African Charter.
* Ask participants to work in groups to show in a drawing or poster what Article 3 means to them.

 Ask participants questions about the respect of this rule in their locality. What comments do they make
about respect for this rule? About the proverb? (EIP)
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Unit 2.2 What are human rights?

HUMAN DIGNITY

TEACHING OBJECTIVES
e Allow understanding of human rights, their interdependence and universality.

e Initiate a reflection on human rights as affected by a mining project.

o Allow understanding of the right to adequate food, right to health, right to information and right to
participation.

e Initiate reflection on the balance to be sought between free, prior and informed consent (FPIC)
and the rights of the State.

THEMATIC CONTENT

What are human rights?

In our daily lives, we all have basic needs, such as having enough to eat, enough clean water to drink,
and access to health care when we are sick. We also need certain fundamental freedoms, such as the
freedom to express our opinions and practice our religion. Exercising and benefiting from these freedoms
are our fundamental rights as human beings.

Everyone has human rights — men and women, young and old, rich and poor — regardless of where they
are born or what their beliefs are. You cannot be deprived of these rights or have them restricted, except
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according to reasons and procedures provided for in law. The State bears the obligation to promote these
rights and to have them respected.

— What is the source of human rights?
Human rights are rooted in universal human values and recognize the inalienable dignity of every human
being everywhere in the world. Seen in this light, every culture is a source of human rights. In fact, taking
different forms, all cultures affirm in one way or another respect for the individual and human dignity.

Human rights are rooted in the Constitution, in the laws of each country, and codified in multiple regional,
international and universal instruments. For example, the preamble of the Constitution refers to the
Universal Declaration of Human Rights (UDHR) of 1948, the International Conventions and Covenants on
human rights, as well as the African Charter on Human and Peoples’ Rights (African Charter) of 1981.
The UDHR, the International Covenant on Civil and Political Rights (ICCPR) and the International
Covenant on Economic, Social and Cultural Rights (ICESCR) together make up the International Bill of
Human Rights.®

— Do human rights apply only to individuals, or also to communities?
In African communities especially, these rights also apply to communities and are mostly exercised
collectively and not by a single individual.

o Collective rights: These rights can be exercised collectively as a people or a community. The
ACHPR has recognized as a people those who are linked by their identities and historical,
traditional, racial, ethnic, cultural, linguistic, religious, ideological, geographical and economic
identities, or other linkages.

For example, the African Charter protects peoples’ right to self-determination (Art. 20); peoples’
right to freely dispose of their wealth and natural resources (Art. 21); peoples’ right to their
economic, social and cultural development (Arf. 22); as well as peoples’ right to a general
satisfactory environment favorable to their development (Art. 24).

e There are individual rights that may be realized collectively, such as the right of association,
trade-union freedom, and cultural rights.

e Individual rights: These rights are related to an individual and generally imply an abstention by
the State, without always demanding positive action. These are also called rights and freedoms.
Most civil and political rights, such as the right to life, to equality before the law, to be judged by a
competent, independent and impartial tribunal, the right to freedom of expression, the right to
elect and be elected are considered individual rights. We can also find examples of social rights,
such as the right to education or the right to work.

e There are also some compromises between individual and collective rights. Article 17 of the
UDHR is an example of this: “Everyone has the right to own property alone as well as in
association with others.”

6 Guinea has also ratified the following international treaties: the International Covenant on Economic, Social and
Cultural Rights (ICESCR), the International Covenant on Civil and Political Rights (ICCPR) and its first Optional
Protocol, the International Convention on the Elimination of All Forms of Racial Discrimination (CERD), the
Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW), the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, the Convention on the Rights of the Child,
the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families,
the Convention on the Rights of Persons with Disabilities and its Optional Protocol, International Labour Organization
(ILO) Convention No. 87 concerning Freedom of Association and Protection of the Right to Organise, Convention on
the non-applicability of statutory limitations to war crimes and crimes against humanity, African Charter on the Rights
and Welfare of the Child.
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HUMAN RIGHTS IN THE GUINEAN CONSTITUTION

Right to life and to moral
and physical integrity (Art.
6)

Right to access public
information (Art. 7)

Right to a fair trial (Art. 9)

Right to health and physical
well-being (Art. 15)

Right to work (Art. 20)

Prohibition on acts of

torture, abuse or cruel,

inhuman or degrading
treatment (Art. 6)

Right to equality before the
law (Art. 8)

Right to petition (Art. 10)

Right to a healthy and
sustainable environment
(Art. 16)

State's obligation to ensure
its riches equitably benefit
all Guineans (Art. 21)

Right to freedom of
expression (Art. 7)

Right to address a judge to
assert one's rights against
the State and its agents
(Art. 9)

Right to property (Art. 13)

Crime against the nation
concerning hazardous or
pollutant waste

(Art. 17)

Right of the Guinean
people to the preservation
of its patrimony, culture and
environment (Art. 27)
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— Human rights are all related, right?
Human rights are universal, indivisible and interdependent, equal and non-discriminatory. They are often
grouped into civil and political rights on the one hand, and economic, social and cultural rights on the
other hand:

Civil and political rights include individual liberties such as the right to life, prohibition of torture, right
against arbitrary arrest or detention, equality before the law, freedom of expression, political liberties such
as the right to vote, the right to participate in political life, resistance to oppression, etc.

Economic, social and cultural rights are, among others, the right to work, to strike, to health, to food, to
social security, to education, to adequate housing, etc. To be implemented, these rights often need the
intervention of the State. These rights also prohibit the State from pursuing activities that can inhibit
fulfillment of these rights.

— Who is responsible for the respect and implementation of human rights?
The State, through its many institutions including the courts and tribunals, is the primary protector of
human rights on the entirety of its territory. The State has four major obligations concerning human rights:

1. Obligation to respect. The State, one of its organs or one of its representatives, must refrain
from interfering with a community or individual enjoying its rights.

2. Obligation to protect. The State protects persons and groups against violations of their human
rights, including preventing violations of individuals’ or communities’ rights by third parties (non-
State actor, another State or international organization). This corresponds to protection by
legislative measures or effective remedy.

3. Obligation to promote. The State has the obligation to create conditions favorable to the
exercise and enjoyment of human rights, including to integrate teaching human rights in scholarly
and professional education courses (Arts. 20, 23 and 25 of the Constitution).

4. Obligation to fulfill. The State must take positive actions of enforcement and investment to
facilitate enjoyment of economic, social and cultural rights progressively within a reasonable time
using the greatest amount of available resources. The State must also use international
cooperation to maximize its resources.

Companies, such as mining companies, their investors and sub-contractors, have a responsibility to
respect human rights in their activiies and commercial relationships. This responsibility requires
companies to:

e Avoid causing or contributing to adverse human rights impacts through their own activities, and to
address such impacts where they occur; and

e Seek to prevent or mitigate adverse human rights impacts that are directly linked to their
operations, products or services by their business relationships, even if they have not contributed
to those impacts. (United Nations, Guiding Principles on Business & Human Rights)

More specifically, the Guinean State, mining companies, mining project developers and the other
companies involved in mining exploitation activities “have a primary obligation to respect and promote
recognized human rights including the rights of women, children and workers arising from mining
activities” (Art. 15 of the ECOWAS Mining Directive).
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Industrial mines and economic, social and cultural rights

The management and operations of a mining project have impacts on all human rights. In this Guide, we
emphasize economic, social and cultural rights, such as:

Right to
adequate

food :
Cultural Right to

rights health

Right to
information,
participation

Right to
education

Right to
adequate
housing

Right to
development

Women's Right to a healthy
rights environment
a Right to
water

WOMEN’S RIGHTS

It is recognized that “the full and complete development of a country, the welfare of the world and the
cause of peace require the maximum participation of women on equal terms with men in all fields”
(Preamble to the Convention on the Elimination of All Forms of Discrimination against Women —
CEDAW).

The Guinean Constitution recognizes that “all human beings are equal before the law. Men and women
have the same rights” (Art. 8). Guinea condemns discrimination against women and has the duty to
“ensure the elimination of every discrimination against women and also ensure the protection of the rights
of the woman and the child” (Art. 18 of the African Charter).

Discrimination against women is defined as “any distinction, exclusion or restriction made on the basis of
sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by
women, irrespective of their marital status, on a basis of equality of men and women, of human rights and
fundamental freedoms in the political, economic, social, cultural, civil or any other field” (Art. 1 of
CEDAW).

CEDAW obligates Guinea to take “in all fields, in particular in the political, social, economic and cultural
fields, all appropriate measures, including legislation, to ensure the full development and advancement of
women, for the purpose of guaranteeing them the exercise and enjoyment of human rights and
fundamental freedoms on a basis of equality with men” (Art. 3).
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RIGHT TO ADEQUATE FOOD

It often happens that mining exploitation deprives many families or communities of their means of
subsistence by taking away their right to access their agricultural and grazing lands.

The fundamental right of everyone to be free from hunger (Art. 11 of ICESCR) is indirectly addressed in
Guinea’s laws. The objectives of the Public Health Law are to contribute to “the improvement of health by
providing to the individual, the family and the municipality the minimum conditions of hygiene allowing
them to lead socially and economically productive lives” (Art. 1). The Public Health Law also states that
“the individual, family and municipality enjoy the protection of food and nutritional conditions” (Art. 3).

The right to adequate food can be defined as follows: “the right to have regular, permanent and
unrestricted access, either directly or by means of financial purchases, to quantitatively and qualitatively
adequate and sufficient food corresponding to the cultural traditions of the people to which the consumer
belongs, and which ensure a physical and mental, individual and collective, fulfilling and dignified life free
of fear.” (OHCHR)
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RIGHT TO HEALTH
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The Constitution states: “Everyone has the right to health and physical well-being. The State has the duty
to promote these, to fight epidemics and social evils” (Art. 15). The Public Health Law aims to “ensure the
protection and the promotion of health, the rights and obligations of the individual, the family and the
municipality on the whole of the territory of the Republic of Guinea” (Art. 1). The right to health is also
recognized in the African Charter (Art. 16) as well as the ICESCR (Art. 12).

The right to health has a much broader scope than just delivery and access to appropriate health care.
The right to health also includes:

e The underlying determinants of health; such as food and nutrition, lodging, access to clean and
potable water and to an adequate sanitation system, safe and hygienic working conditions and a
healthy environment.

e The fact that services, goods and infrastructure must be available, accessible, acceptable and of
good quality.

e The fact that services must be accessible to all without discrimination. (OHCHR)
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RIGHT TO INFORMATION AND THE RIGHT TO PARTICIPATION

Information is the action of informing, being informed, reporting a fact, a situation or an event, or seeking
this information. In this way, information is any news, any details, any documentation about a thing, an
event, a community, a country or a person, brought to public attention. Without information, citizens
cannot participate in the activities that transform and improve the life of their community and country. It is
by participating that citizens can generate, orient or influence the process of management and decision-
making.

Indeed, it would be difficult for an individual or a community to enjoy their right to development, to work, to
water, to housing, to food or to a healthy environment without adequate information concerning these
situations (the right to information); and without effective participation of these individuals or these
communities in decision-making (right to participation).

The right to information and the right to participation are interdependent and indivisible: we would not
know how to participate in any decision to be made if we are not informed. As concerns mining activities,
the right to information is expressly encouraged: the State is invited to engage in the promotion of
transparency of information regarding mining revenue in particular, by supporting and subscribing to the
Extractive Industries Transparency Initiative (EITI) (Art. 13 of the ECOWAS Mining Directive). Guinea
adhered to this initiative in June 2005 and was accepted as a compliant country on 2 July 2014.

At the local level, the Local Municipalities Law guarantees the right of local municipality residents to be
informed of the affairs and decisions of the municipality that concern them. This right, indivisible from the
free administration of local municipalities, is a fundamental principle of local democracy (Art. 11 of the
LML). The Constitution guarantees the right to be informed and the right to access public information, and
provides that every person is free to educate and inform themselves from sources accessible to all (Art.
7), aright also protected by the law concerning the right to access public information.

The African Charter provides that “every individual shall have the right to receive information. Every
individual shall have the right to express and disseminate his opinions within the law” (Art. 9). The rights
of each individual to receive, disseminate and seek information are recognized in the UDHR and the
ICCPR.
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The UDHR, ICCPR and ICESCR, just as the African Charter, recognize the right of everyone to take part
in the management of public affairs (right to participation). The right to participation is a key component of
good governance, for example, designed to give effect to several of the peoples’ rights stated in the
African Charter:

e The right to development (Art. 22 of the African Charter) has been interpreted by the African
Commission as an important right at the heart of protecting access by local communities to their
lands and their resources. This right is important because it guarantees the rights of communities
to their lands or their resources against disturbance or threat. It opens for local communities the
possibility to exercise their rights in the usual decision-making procedures.

e The right to self-determination (Art. 20 of the African Charter) is increasingly understood as a
procedural right guaranteeing a community the right to effective participation in any decision-
making or electoral process capable of affecting the rights of the communities’ members. (LRC,
Customary Law)

The right to development is “an inalienable human right by virtue of which every human person and all
peoples are entitled to participate in, contribute to, and enjoy economic, social, cultural and political
development, in which all human rights and fundamental freedoms can be fully realized. The human right
to development also implies the full realization of the right of peoples to self-determination, which
includes, subject to the relevant provisions of both International Covenants on Human Rights, the
exercise of their inalienable right to full sovereignty over all their natural wealth and resources” (Art. 1 of
the Declaration on the Right to Development).

PRINCIPLE OF FREE, PRIOR AND INFORMED CONSENT (FPIC)

Consent is an agreement given by one person to another about a question or a proposal. It must not be
obtained by force or by deceit, and must knowingly be given in order to commit or to accept an
engagement to do or not to do something.

Free, prior and informed consent (FPIC) is a legal principle, that is, a rule of conduct, obligatory and
executory depending on the source of law. In brief, FPIC is a principle that specifies:

e that communities must understand the consequences of the project over the course of the
project’s life cycle,

e that they must be able to participate in decisions which affect their lives and livelihoods, in
particular by negotiation over the course of the project life cycle; and

e that they must have the opportunity to give (or refuse) their consent to the projects, such as
mining projects, which have impacts on their lands, territories and other resources.

FPIC is a process inherent to a rights-based approach to development. The principle of FPIC has its roots
in several of the rights contained in the Guinean Constitution and in the African Charter, such as the right
to property (Art. 13 of the Constitution), the right to culture (Art. 17 of the Charter) and the right to equality
(Art. 8 of the Constitution).

At the regional level, several African institutions have called upon African States to respect the principle of
FPIC of communities affected by mining projects.” In the ECOWAS Mining Directive, mining companies
are recommended to respect the rights of local communities and to obtain the FPIC of affected
communities before exploitation begins and before the beginning of each successive phase of mining
exploration, as well as post-closure (Art. 16).

7 For example, ECOWAS in its Mining Directive, the ACHPR in its Resolution on Natural Resources, the pan-African
Parliament, as well as the African Union in its Africa Mining Vision (Oxfam America).
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At the international level, in 2007 Guinea voted in favor of the United Nations Declaration on the Rights of
Indigenous Peoples, a declaration that calls on States to consult indigenous people to obtain their FPIC

before approval of any project, such as mining projects, having impacts on their lands or territories and
other resources (Art. 32).

“Local communities should meaningfully and effectively participate in a way that
they can substantially influence the decisions. The right to participation in the
decision-making process should not be construed as a right to veto development or
extractive initiatives. This is because the African Commission has reiterated at
different occasions the right of African States to choose development paths in the
national interest of their peoples. At the same time, a mere formalistic attempt to
consult does not constitute consultation.

For a consultation to grant a social license to the extractive or development projects,
it has to be a ‘genuine and effective engagement of minds between the consulting
and the consulted parties’.”

— Pacifique Manirakiza, associate professor at the University of Ottawa Faculty of Law
and President of the ACHPR Working Group on the Extractive Industries, Environment

and Human Rights
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SUMMARY OF THE UNIT’S KEY LESSONS

Exercising and enjoying fundamental liberties are our fundamental rights as human beings.
Rights are also enjoyed by communities and for the most part exercised collectively.

The State is the primary protector of human rights. Its four obligations are to respect, protect,
promote and give effect to these rights on the whole of its territory. Companies have the
responsibility to respect human rights in their activities and in their commercial relationships.

The right to adequate food is the fundamental right of every person to be free from hunger. The
right to health has a much larger scope than the provision and access to appropriate health care
services.

The right to information and the right to participation are interdependent and indivisible: we would
not know how to participate in a decision-making process if we had not been informed in
advance.

Guinea condemns discrimination against women; it has the obligation to ensure the elimination of
all discrimination against women and to protect the rights of women and children.

A balance is to be found between the principle of free, prior and informed consent of affected
communities and the right of States to choose the means of development that are in the national
interest of their people.

ANIMATION ACTIVITIES
e Drawing and developing a tree of human dignity (see box below).

e Presentating and discussing images of the right to dignity, right to adequate nutrition, right to
health and right to information.

e Brainstorming about the importance of women’s participation in decision-making and respecting
women'’s rights (see box below).

e “Yes sir, no sir” game to discuss the FPIC of affected communities and the rights of the State
(see box below).

Objectives: To initiate understanding of human rights, their interdependency and universality; to raise
awareness about human rights violations.

Materials required: Work sheet, pencil and paper for each pair of participants; glue; big sheet of paper on
which you can draw a tree of human size; flip charts of different colors.

Ask participants to brainstorm about the meaning of the word “human”. Ask them to think about the
qualities of a human being and to write them on the cards (e.g., intelligence, sympathy, generosity).
Explain that what is special about us is our humanity, our being human. As humans, we can think and
articulate thoughts; we also have a sense of right and wrong, which is our conscience.

Ask participants to write on a separate set of cards what they think is needed in order to protect, enhance
and fully develop these qualities of a human being (e.g., food, water, shelter or housing, education,
friendship, loving family, relatives).
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Draw a tree with many branches and a large trunk. Draw an outline of a human being in a circle within the
trunk of the tree. Based on the cards prepared by participants, write the main qualities of “human” within
the outline of the human being, and write the things they need to develop outside the trunk.

Explain that everything inside the outline of the human being relates to human dignity, the wholeness of
being human. Everything written outside the outline represents what is necessary to human dignity.
Human rights are based on these necessities. Discuss with the participants about the meaning of “human
rights” and try to identify their main characteristics.

Write different human rights in the branches of the tree, and connect each branch of the tree with the
thing necessary for a human being to live in dignity (e.g., right to food, right to housing, right to property,
right to education, right to freedom of expression, right not to be discriminated against, right to health).
Ask the participants to identify which rights are of particular concern to them and their community.

Use these questions to stimulate discussion:

e What happens when a third party or State attempts to deprive someone of something that is
necessary to his or her human dignity (e.g., access to land or property, access to health services)?

 When one right is violated (e.g., right not to be discriminated against, right to property), how does that
affect other rights (e.g., right to food, right to health) and people’s lives and livelihoods?

e Who is responsible for respecting and protecting people’s human rights and for redressing their
violations?

e What can be done to help protect human rights?

Explain that just as any other plant, a “human dignity tree” needs strong roots, good soil and care to grow
and flourish. Give these to the tree and label them with the things that make human rights grow and
flourish (e.g., respect of rules and norms, equal opportunities and equal treatment, education,
participation, markets and economy, democratic institutions). (FAO, 2010)
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Objectives: Discuss the importance of women'’s participation and respect for women’s rights.

Present Article 18 of the African Charter: “1. The family shall be the natural unit and basis of society. It
shall be protected by the State which shall take care of its physical health and moral. 2. The State shall
have the duty to assist the family which is the custodian of morals and traditional values recognized by
the community. 3. The State shall ensure the elimination of every discrimination against women and also
ensure the protection of the rights of the woman and the child as stipulated in international declarations
and conventions. 4. The aged and the disabled shall also have the right to special measures of protection
in keeping with their physical or moral needs.”

Ask the participants questions about the meaning of the key words in Article 18 (duty of the State,
elimination of every discrimination, protection of the rights of the woman, etc.).

e Why should women'’s rights be respected?

e Today, what guarantees the respect for the rights of women in our country?

o Compare the Article from the African Charter to the articles of the Charter of Kouroukan Fouga.
e Ask the participants about what discriminatory practices against women they know of.

e Ask the participants if boys and girls are treated similarly in school and in the family.

e Ask the participants to observe cases of discrimination against women they see around them, in the
family, in the village or in the city and to report these. (EIP)

Objectives: Initiate reflection on the equilibrium to be found between the FPIC of affected communities
and the rights of States to choose development paths in the national interest of their peoples.

> See Advice for facilitators > Basic animation activities > “Yes sir, no sir” game for guidance on the
analysis of the pros and cons

Discuss the quotation of Professor Manirakiza. Remind participants of Article 21 of the Constitution. Play
the “yes sir, no sir” game. Divide participants into 2 groups: 1 group takes the position of communities
affected by a mining project; 1 group takes the position of the State. Each group must find the best
arguments to support its position.
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Unit 2.3 What are everyone’s respective roles and responsibilities?

TEACHING OBJECTIVES
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e |dentify the groups of actors involved in a mining project.

e Describe the roles and responsibilities according to law of the different actors.

THEMATIC CONTENT

Who is involved in an industrial mining project?

In general, mining involves three main groups of actors who may at times have differing interests. These
groups are:

e companies, who bring capital and expertise,

e the State, who authorizes mining companies to exploit sub-surface mineral resources in
exchange for a share of the wealth created,

e local communities living in and around the territories with mineral resources such as bauxite,
iron ore, gold, diamonds, etc.

State

Communi . ocllitar, Einifg company

@ insuco
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What are everyone’s respective roles and responsibilities regarding mines and
communities?

Under the rule of law, laws set out that each of the three groups of actors have a role to play and
responsibilities to fulfill in a mining project. These roles and obligations concern, for example, land
management, job creation and stability, economic development, protection and management of natural
resources, respect for human rights.

What are the roles and responsibilities of the State?

In a State, there are several bodies which each has a role to play:

e the legislative branch (National Assembly), which is responsible for creating and adopting laws,
e the judicial branch (courts and tribunals), which are responsible for interpreting laws,

e the executive branch (central administration and deconcentrated services), which is responsible
for applying and enforcing the laws.

The responsibilities of the State concerning human rights, as discussed in Unit 2.2, include obligations to
respect, protect, promote and fulfill human rights. The responsibilities of the executive branch are at two
levels: the central administration and the deconcentrated services.

— Central administration
The central administration is made up of each Ministry’s services with national jurisdiction; they are mostly
located in the capital, Conakry, and include for example: the Ministry of Mines and Geology (MMG); the
Ministry for Territorial Administration and Decentralization (MATD); the Ministry of Environment; the
Ministry of Agriculture, Water and Forests; the Ministry of Security and Civil Protection; the Ministry of
Health and Public Hygiene; the Ministry of Human Rights and Civil Liberties, etc.

The central administration Ministries are responsible at the national level to carry out their role in
designing, leading, orienting and supervising. As such, they prepare and implement the policies and
decisions of the government and of each of the Ministers, and participate in developing draft laws and
decrees.

The main responsibilities of the central administration include:

e Promote the well-being of the population, that is, create conditions favorable for development
(Art. 23 of the Constitution).

e Ensure that riches, such as mines, are enjoyed equitably by all Guineans (Art. 21 of the
Constitution).

e Ensure protection of the environment (Art. 16 of the Constitution; Arts. 5, 10 and 9 of the
Environment Law).

e Promote health and the right to life (Art. 15 of the Constitution) and hygiene and safety standards
in the mines (Art. 145 of the Mining Law).

e Promote employment conditions (Art. 20 of the Constitution) and support research, training and
enhancement of the mining sector through the Mining Investment Fund (Art. 152 of the Mining
Law).

e Popularize (meaning to explain, allow the comprehension of) human rights (Art. 25 of the
Constitution). Thus the State must inform local populations of their rights when a mining company
arrives.
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e Guarantee the right to property and ensure that expropriation does not occur without just and
prior compensation (Art. 13 of the Constitution).

The deconcentrated services are all the administrations representing Ministerial departments, who are
established at the level of Territorial Constituencies, which are the Prefectures and Sub-prefectures (Art.
134 of the Constitution). The Territorial Constituencies are created by regulatory act (Art. 135 of the
Constitution).

The deconcentrated services fulfill the State functions of the central administration that are delegated to
them by the regulatory act that created them, and their jurisdiction is ordinary. They are technical services
whose roles and responsibilities are defined in a general manner and by sector (education, health, mines,
environment, agriculture, etc.).

Currently, these services are organized into Regional Directorates and Regional Inspectorates,
Prefectoral Directorates and Prefectoral Inspectorates, as well as Sub-Prefectoral Directorates.

The main responsibilities of the deconcentrated services include:

e Provision of basic services such as electricity and water, in an adequate manner both in terms of
quality and quantity.

e Monitoring and supervision of mining and geologic activities at the regional or prefectoral levels
by the Prefectoral Directorate of Mines and Geology.

e Monitoring and supervision of the implementation of the ESMP by the CPSES. = See Unit 1.3
about ESMP and CPSES

What are the roles and responsibilities of communities?

Within local communities there are multiple groups of
actors. Here we look in detail at the responsibilities of
local municipalities and civil society organizations.

Local municipalities are the regions, the urban
communes and the rural communes (Art. 134 of the
Constitution). Their establishment and organization
are governed by law (Art. 135 of the Constitution).

As the place of closest administration, local

municipalities have a diverse range of competencies.

The principle of decentralization provides, in the spirit

of the Constitution, that “decentralized” competencies

be transferred to them, that is, competencies previously exercised by the State concerning local
development. Thus, local municipalities acquire a certain decision-making and management autonomy,
as well as a level of design freedom in developing regulatory documents and a Local Development Plan
(LDP).

The governing bodies of the local municipality include the municipal council and the local executive
authority (the mayor and his deputies) (Art. 84 of the LML).

The main responsibilities of local municipalities include:
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Managing land use and territorial administration, and exercising certain powers concerning land
management (Arts. 253 to 262 of the LML), such as constituting land reserves in view of plans
provided in planning documents, zoning plans, or development plans in force on the territory.

Promoting local socio-economic development (Art. 4 of the LML). To accomplish this mission, the
municipality carries out a study called a local socio-economic diagnostic to identify the problems
and priorities of the community and to serve as the basis from which to develop an LDP (Art. 511
of the LML). The LDP must also take into account animal husbandry if required (Art. 80 of the
Pastoral Law).

Favor sustainable development of local municipality resources (Art. 4-2 of the LML) and ensure
protection of the environment (Art. 29-19 of the LML). The municipality is also responsible for the
administration of water resources for the purpose of good water management for the benefit of
the local municipality (Arts. 35, 36 and 41 of the Water Law; Art. 29-22 of the LML).

Disseminating decisions and laws among the population (Art. 162 of the LML).

Making sure of the enjoyment of the rights accorded to members of local municipalities, including
human rights through their popularization (Art. 4.2 of the LML).

The right to give an opinion before the granting of an authorization for quarrying exploitation (Art.
69 of the Mining Law), even though the opinion is not binding on the State.

— Civil society organizations (CSOs)
Just as companies and every other actor in Guinea, CSOs are required to comply with the laws of the
Republic of Guinea. CSOs can play a number of roles in a mining project, such as:

Monitoring, that is, contributing by actions of information, sensitization, reporting and warning to
apply and respect the laws, uphold social justice, and ensure transparency.

Advocacy, developing ideas, principles and best practices offering solutions, alternatives and
perspectives, fostering communities’ awareness of their capacities to individually and collectively
face social problems and challenges, encouraging citizen participation, supporting their rights.

Service delivery or the action of responding to different needs related to improving living
conditions, such as education, health, food security.

Expert role, specializing in a subject and bringing knowledge and experience for policies,
strategy, and identifying solutions.

Capacity-building, enrichment of competencies and qualifications, expanding and diversifying
knowledge and management tools through training and education.

What are the roles and responsibilities of companies?

A company has several roles, including generating wealth by maximizing profits for its shareholders, who
are the owners of the company. Every company, regardless of its size, sector or origin, has the duty to
comply with all applicable laws of the Republic of Guinea and to respect human rights.

A mining project needs several different kinds of companies in order to function, which we can group into
three categories:
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The mining company, which holds the mining permit,
The investors, those who wish to obtain a profit from the mining company’s activities,

The sub-contractors, which are the specialized services, whether for geotechnology, security,
studies or other specialties, hired by the mining company.
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— Mining companies
Mining companies can sometimes be small companies or large companies. They can specialize in
different aspects, such as exploration, exploitation, etc.

The main responsibilities of mining companies include:

To act in accordance with the terms of the mining permit, including payment of royalties.

Respect the State’s international commitments and those applicable to their activities for
improving mining sector governance, specifically those of ECOWAS, the Kimberley Process and
EITI (Art. 122 of the Mining Law).

Prioritize employment of qualified Guinean executives and provide a training and development
program for Guinean staff and Guinean companies (Arts. 108 and 109 of the Mining Law; Art. 45
of the Labor Law). = See Unit 4.1 about jobs

Respect workplace health and safety conditions (Art. 145 of the Mining Law; Arts. 169, 172, 176
and 178 of the Labor Law).

Participate in the local municipality’'s development through the signature of a Community
Development Agreement (CDA) and paying into a Local Development Fund (LDF) (Art. 130 of the
Mining Law). = See Unit 4.2 about CDAs and Unit 4.3 about LDFs

Predict and prevent the dangers of mining exploitation on health and the environment (Art. 41 of
the Environment Law). Produce an ESIA on the mining project; implement and monitor the ESMP
(Arts. 22, 30, 37, 69, 70 of the Mining Law; Art. 82 of the Environment Law). = See Unit 1.3
about ESIAs

If the exploitation of the mine causes health problems and environmental damage, the mining
company will ensure that the risks are reduced and managed (Art. 143 of the Mining Law). > See
Unit 5.2 about environmental pollution

Remedy bodily or material damages resulting from the transport or use of chemical substances or
dangerous hydrocarbons harmful to people’s health and the environment (Art. 90 of the
Environment Law).

Create and fund a trust account for environmental rehabilitation (Art. 144 of the Mining Law).

After the works have finished, rehabilitate the mining site (Arts. 64 and 144 of the Mining Law),
that is, remediate the site to allow agriculture or reforestation if the lands were agricultural zones
or a place where trees had been planted (Art. 20 of the Environment Law).

— Investors
Investors are physical or moral persons who place their funds in a company in the hope of receiving a
positive return on their investment (a profit). Investors may be a government, a commercial bank, a
development bank, an export credit agency or other companies.

In Guinea, the State is an investor in each mining company that holds a mining permit (Art. 150 of the
Mining Law); sometimes this participation by the State is small (less than 15%) or larger (for example,
49% in the case of CBG).

The main responsibilities of investors include:

monitoring compliance with their safeguard policy.

providing access to remedy in case the safeguard policy is violated.
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— Sub-contractors
Mining companies often hire specialized services, such as in the areas of geology, road construction,
drilling or electrification, security, impact studies, etc.

The main responsibilities of sub-contractors include:
e Operate within the terms of their engagement by the mining company.
e Follow the company’s internal policies.

e Follow the professional codes of conduct, as the case may be, of the company.

SUMMARY OF THE UNIT’S KEY LESSONS

Mining activity concerns three main groups of actors: companies, the State and local
communities.

At the State level, the central administration and decentralized services are required to apply the
laws and ensure they are respected.

Local municipalities are required to exercise their powers of local development.

Companies are required to act in accordance with all applicable laws of Guinea and international
law, including respecting human rights.

ANIMATION ACTIVITIES
e Presentation of the roles and responsibilities by the facilitators.

e Small group work or role play concerning the obligations of the State and of mining companies
regarding human rights (see box below).

Objectives: Allow reflection and understanding of the obligations of the State and of companies regarding
respect for and protection of human rights.

Teaching tools: Divide participants into four groups. Give each group the image of a human right. For
their image, each group should analyze the following:

- What the State should do to support realization of the right: such that everyone may enjoy it fully.

- What the State and companies should not do in order to respect (not violate) the human right.

- What the State should do to protect the human right against violation by other actors.

Before each group begins, explain the task they have to do, using the example of the right to education.

- In order for the right to education to be realized, the State must open new schools in rural villages and
train additional teachers such that everyone can enjoy the right to education.

- To respect (not violate) the right to education, the State should not force families to pay fees outside
of their means in order for their children to attend school.

- To protect the right to education against violation by other actors, the State must adopt laws
prohibiting child labor such that children do not have the option of working instead of going to school.
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Give the participants 20 minutes to discuss in their small groups and analyze these obligations about the
image that was given to them.

Then, invite each group to present their images and analysis to all participants. After each presentation,
invite participants to comment or ask questions. Hear are some suggested answers:

Right to health

* To realize this right, the State should ensure that everyone can go to the hospital by constructing more
hospitals and training more doctors, based on need.

» To respect this right, the State should not forcefully evict people from their lands and resettle them far
from health centers.

* To protect this right, the State should not permit companies to construct a factory polluting a
community’s water and making the residents sick.

Right to adequate housing

* To realize this right, the State should take measures to improve housing conditions, such as by linking
houses to infrastructure distributing water and electricity.

» To respect this right, the State should not demolish poor people’s houses simply because they are in
poor condition, without furnishing new ones.

» To protect this right, the State should not permit companies to take people’s lands or forcefully evict
them.

Right to a fair trial

* To realize this right, the State should improve the knowledge and capacities of judges, and guarantee
that they are independent of political influence.

* To respect this right, the State should not try to influence the decision of a court of justice.

» To protect this right, the State should punish all persons attempting to corrupt or bribe a judge, and
punish all judges who accept a bribe.

Right to freely express his or her opinion
* To realize this right, the State should adopt a law to protect persons who say what they think or believe.
* To respect this right, the State should not arrest people or close media outlets critiquing the State.

» To protect this right, the State should not allow political parties to intimidate or threaten persons to
express their political opinion.

It is important for participants to understand:

* When States ratify international human rights treaties such as the ICCPR and ICESCR, they obligate
themselves towards their people and other States to realize, respect and protect human rights;

* In which manner human rights can be respect;
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» Guinea has ratified the ICCPR and ICESCR, and the Constitution makes these human rights part of
Guinean law.

» That the State has the duty, recognized under both international and Guinean law, to respect and
protect human rights.

Discussion:

Hang the group’s images on the walls of the room or space such that they are visible. For some of or for
all of the 4 rights, do the following activity:

- Choose a few examples of the obligations of the State and ask participants if they believe this is
something the Guinean State is doing or not.

- Ask participants to share their life histories or current information demonstrating how the State is or is
not fulfilling its duty and adhering to its obligations to respect these rights.

- To wrap up, ask participants what they believe they can do as citizens if the State or a company does
not fulfill their duty to respect human rights.

You can remind participants that knowing their rights is the first step in defending themselves. Remind
participants that it is up to a country’s citizens to demand that the State respects human rights. (EC,
Civics)
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MODULE 3: HOW CAN A
COMMUNITY AVOID CONFLICTS?

Mining conflicts in Guinea are increasing, which poses risks for everyone in Guinea. Especially intra-
community conflicts carry important risks for an equitable sharing of mining’s benefits, good impact
management, as well as the respect and protection for human rights.

That is why the following questions are addressed in Module 3:
e How can a community resolve mining conflicts and avoid violence? (Unit 3.1)
e How can a community avoid manipulation and stay united? (Unit 3.2)

e How can a community protocol be developed and used as a tool for communication and social
cohesion? (Unit 3.3)

e How can land use planning be used as a tool for negotiation and social cohesion? (Unit 3.4)
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is present when two or
more parties perceive that their
interests are incompatible, express
hostile attitudes or  pursue their
interests through actions that
damage the other parties.

Interests can differ over:

access to and distribution of
resources (e.g., territory, money,
food);

control of power and participation
in political decision-making;

identity (cultural, social and political
communities);

status, particularly those embodied
in systems of government, religion
or ideology.”

(FAO, 2005)
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e Initiate reflection on the multiple sources of mining conflicts and possible interventions.
o Define the concepts of dialogue, negotiation and mediation.

e Present the standard of the Voluntary Principles on Security and Human Rights.

Where do the risks of mining conflicts come from?

The following text presents a dialogue among a journalist, a CSO representative, a representative of the
State and a young woman.

Journalist: “Youth are protesting in the streets to claim their rights against the mining companies. These
protests often cause all sorts of damages and don’t even lead to an improved situation. How can we
propose alternatives to violence?”

CSO representative: “That’s not easy, especially not with mining activities that risk upsetting traditional
lives and creating false expectations of immediate riches. In order to propose alternatives, it is first
important to understand the causes of the conflicts.”

Journalist. “The youth who are protesting, they are claiming their right to work which is not respected by
the mining company! That is the source of the conflict: the company’s failure to respect this right.”

CSO representative: “Not exactly. The youth are claiming what they believe their right to work to be. It is
important to know the mining company’s obligations, according to law, regarding employment and to
understand the role of the State in creating, adopting and applying labor laws.”

Young woman: “Based on what you said, | see several causes of conflict here: youth are missing
information, what the company says is insufficient to meet their satisfaction, and it may even be that the
laws themselves do not meet our needs.”
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— What types of conflicts are there?
CSO representative: “Exactly. There are always multiple causes of conflicts, especially for mining
conflicts. Among the different types of conflicts, there are relationship conflicts, data conflicts, interest
conflicts, structural conflicts and value conflicts, which we can depict in a circle as follows (Moore):

CIRCLE OF CONFLICT

alue conflicts Relationship conflicts

« Different criteria for » Strong emotions,
evaluating ideas or stereotypes, poor
behavior communication

« Different ways of life

Structural conflicts Data conflicts

* Destructive patterns of * Lack of information
behavior or interaction *» Misinformation

* Unequal control, « Different interpretations
ownership or distribution or analysis of data
of resources

» Unequal power or
authority

Interest conflicts

* Perceived or actual
competition over
substantive, procedural
or psychological
interests

Conflicts can manifest themselves between members of a community or between neighboring
communities, between community representatives and the mining company, or with the intervention of
security forces or others.
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Here are some examples of causes of mining conflicts. Each of the examples includes multiple types of
conflicts:

e Poor consultation with local communities and other stakeholders, whether this be consultation
by the company, by an elder with his constituents, consultations within a community, etc.

e Unequal sharing of the mine’s benefits, given that most of the benefits land at the national and
not local level, and that there is an absence of information to manage the very high expectations
(usually unsatisfied) of local communities in terms of jobs, social services, investment and
compensation.

e Often severe negative impacts on the economy, society and environment, which are not
managed, such as inflation, influx of new populations, militarization of the area, nuisance due to
mining exploitation, challenges for local communities to gain equitable access to artisanal mining
areas.

e Poor financial management, especially for personal use, corruption concerns.

e Inadequate institutional and legal frameworks, especially for example local community lack of
awareness of their rights, confusion about the sovereign role of the State and the role of mining
companies in terms of local development, the plurality of norms (local law, State law) and
arbitration bodies (municipality, administration, technical services, etc.) or the need for reform of
many laws.”

— What are the possible interventions to address conflicts?
Young woman: “We just discussed the many different types of causes of conflicts. So what can we do to
resolve all these conflicts?”

CSO representative: “There is no easy answer to your question. First, | want to remind you that the State
has the obligation to ensure compliance with the law, which serves to maintain order and security. The
State has an important role to play in informing people living in mining zones, such as about the
importance of diversifying their economic activities.”

State representative: “For that purpose, in June 2012, the State created Consultative Committees in
Mining Localities (CCLM) to prevent and manage conflicts between mining companies and local
communities, to establish dialogue between companies and other actors involved in mining activities in
the area, in order to promote a peaceful environment, security and peaceful cohabitation.”

CSO representative: “The better you know and identify the causes and types of conflicts, the better you
will be able to select the tools and interventions most appropriate to address them. Given that there are
usually several types of sub-conflicts in a mining conflict, you will need more than one avenue of
intervention. Using one avenue does not preclude the use of others. We can categorize the possible
interventions by type of conflict, as shown in the following diagram.
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POSSIBLE INTERVENTIONS FOR NON-VIOLENT CONFLICT RESOLUTION

* Control expression of emotions
through procedure, rules

*Clarify perceptions and build
positive perceptions

Relationship
conflicts

*Reach agreement on what data are important,
Data process to collect data, common criteria to assess
conflicts data

*Use third parties

*Focus on interests, not positions
*Look for objective standards and criteria,
develop integrative solutions

*Search for ways to expand options or
resources

Interest
conflicts

*Clearly define roles, establish a fair and
mutually-acceptable decision-making process
*Modify means of influence used (less
coercion, more persuasion)

*Change time constraints

*Change from positional to interest-based
bargaining

Structural
conflicts

Value
conflicts

*Search for superordinate goal that all
parties share

+Avoid defining problem in terms of value,
allow parties to agree and to disagree

(Moore)
This Guide provides you with many examples of alternatives to violence for mining conflicts:

For poor consultations, you can improve the consultation process and sharing of reliable
information at all levels:

— Within communities by establishing an information center to master information about

the mine project cycle, its footprint, impacts and benefits; and consultations within
communities. 2 See Unit 3.2

Between the company and local communities, by using, for example, a consultation
protocol to improve communication; developing a land use plan (LUP) to negotiate the

placement of infrastructure associated with the mine or to declare certain strategic
reserve zones. > See Units 3.3 and 3.4
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e For the lack of rights-awareness, you can train, through information centers, people to know
how to go in a peaceful manner to ask the right question to the responsible person, to understand
their rights explained in the Guide; to develop a LUP for land conflicts. = See Module 2, as well
as Units 3.2 and 3.4

e For severe impacts, you must ensure full participation by affected communities in the ESIA
process; to direct your own impact assessment, if you have the resources and a reliable
methodology; to verify the implementation and monitoring of the ESMP; to demand the
creation of a monitoring or joint monitoring program; to understand through the information
centers the impacts of mining projects and how to act. 2 See Module 5, as well as Units 1.3, 6.2
and 3.2

e For unequally shared benefits, you can first understand the possible (realistic) benefits
through the information center; to negotiate strongly for a community development agreement
which guarantees benefits; and to control the good financial management at the local level of
financial returns. = See Module 4

e Finally, you can always use basic tools to manage conflicts, such as dialogue and mediation.”

What are basic tools for conflict management?

Young girl: “Could you tell us a bit more about basic tools to manage conflicts?”

CSO representative: “Of course, I've mentioned dialogue and mediation as examples. First, it is important
to remember something that everyone is already familiar with: negotiations. When people speak with
one another in an effort to resolve their opposing interests, they are negotiating.” (FAO, 2005)

Young girl: “Yes, | negotiate ever day, at the market, with the children — | have lots of examples!”

CSO representative: “Exactly. Some negotiations can be fairly simple, with just one or two people (such
as the examples you just gave) and others can be complex, involving multiple actors: local men and
women, government agencies, domestic and multinational companies, politicians, international
development agencies, and CSOs.

In contrast, dialogue is a process for sharing and learning about another person’s beliefs, feelings,
interests and/or needs in a non-adversarial, open way, often with the help of a third-party facilitator.
Contrary to mediation, which generally aims to resolve or settle a dispute, the goal of dialogue is usually
simply to improve interpersonal trust and understanding.” (FAO, 2005)

Journalist: “How are dialogue and mediation different from negotiation?”

CSO representative: “In some negotiations, the people involved in the dispute (who we call “parties”)
have become so entrenched in their differences that they are no longer in a position to find a constructive
solution on their own. In such cases, a so-called third-party — a facilitator or mediator — can be in a
position to help. The role of the facilitator or mediator is to help individuals and groups to negotiate and
successfully come to a consensual agreement.” (FAO, 2005)

Young girl: “A consensual agreement — does that mean unanimous?”

CSO representative: “That is a good question. Consensus does not mean that everyone will get what they
want. It also does not mean there will be a unanimous decision on an agreement, and it does not imply a
vote to seek a majority. Consensus means that each “party” feels that their interests have been taken
into account, and that they can live with the agreement — they may have wanted a bit more here and a bit
less elsewhere, but they can accept to live with the results of the negotiation.” (FAO, 2005)
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Young girl: “Do you believe our community can use mediation to help us resolve mining conflicts?”

CSO representative: “It depends. Consensual negotiations are more effective to address certain types of
conflicts — but not all types of conflicts! For example, conflicts arising from diverging interests about the
use of resources can be negotiable. However, basic necessities (such as identity, security, recognition or
equal participation in society) are generally non-negotiable (FAO, 2005). | also have two more pieces of
advice for you about this:

e Beginning such a mediation process usually requires the assistance of a professional mediator
qualified to act in the local context.

e The success of all consensual negotiation processes is limited when there are large differences in
power between the negotiating parties, such as for example, negotiations between you — as
members of a local community — and a multinational mining company. The establishment of
consensus can be reached if the power imbalances are not so large that a mediator cannot
correct for them in the negotiation process.” (FAO, 2005).

Young girl: “But there are very large differences in power between me and the company! So we should
forget about mediation, right?”

CSO representative: “Not all at once, no. Sometimes it is the best option available to find a solution,
especially given the weaknesses and ineffectiveness of many of the other recourse mechanisms. It is
important to proceed carefully, seek capacity-building, obtain additional information, and to ensure that
the mediator recognizes the power imbalances. In any case, in our daily lives and when we speak with
representatives of the State or a mining company, we can use some of the techniques that are used in a
mediation, such as negotiating interests (not positions).”

** End of dialogue * *

Positions, interests and needs

Positions are what people say they want — the superficial demands they make of their
adversaries. Interests are what people care about, want, or need in order to fulfill in a necessity.
They are the underlying desires and concerns that motivate people to take a position.

While positions are what people say they want (for example, “I want to build my house here”),
their interests are what caused them to take a particular position (“because | want my house to
be close to my family”). Parties’ interests can often be compatible and so, negotiable, although
their positions may be total opposites.

Needs are what we as humans must have.

Active listening is a way of listening that focuses entirely on what the other person is saying,
and confirms understanding of both the content of the message and the emotions and feelings
underlying the message in order to ensure that understanding is accurate. (FAO, 2005)
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Violence, mines and security forces

The following text presents a dialogue among a female artisanal gold miner, journalist, CSO
representative, and a representative of a Mining company that applies the Voluntary Principles on
Security and Human Rights.

Female artisanal gold miner: “The mining company’s security services chase us away from our artisanal
exploitation sites. Even the pregnant women. We're dropped off directly at the company’s security office,
and they give us small tasks to do, or they transport us several dozen kilometers from our homes.”

Journalist: “We have also heard rumors of violence at Zogota.”

CSO representative: “I've sadly heard that this happens often — that the guards commit abuses and
impose disproportionate punishments by force on poor people. Such kinds of conduct are grave human
rights violations: the fact of subjecting a person to forced labor without their consent, or of transporting
them from one place to another for the purpose of punishing them for whatever reason, are grave
violations of the provisions of Articles 6 and 9 of the Constitution and are absolutely forbidden by law (Art.
2 of the Labor Law).

This conduct by security forces is also similar to assault and battery and aggravated assault. This is
punishable under the provisions of Article 295 and following of the Criminal Code. The International
Labour Organization Convention Number 29 similarly provides that ‘the competent authority shall not
impose or permit the imposition of forced or compulsory labour for the benefit of private individuals,
companies or associations’ (Art. 4).”

Representative of a Mining company applying the Voluntary Principles: “What you describe is very
serious. For the acts of the private security forces of our company, we apply the Voluntary Principles on
Security and Human Rights.”

Female artisanal gold miner: “What can you tell us about the Voluntary Principles on Security and Human
Rights?”

Representative of a Mining company applying the Voluntary Principles: “The Voluntary Principles are a
set of principles designed to guide companies in the extractive sector in maintaining the safety and
security of their operations within an operating framework that encourages respect for human rights.”

Female artisanal gold miner: “How can | convince the company’s security to apply the Voluntary
Principles?”

Representative of a Mining company applying the Voluntary Principles: “NGOs, local authorities and local
communities can advocate for the mining company to include the Voluntary Principles in any contract with
private security providers, and can organize trainings in human rights for the security providers.”

Journalist. “I've heard that it is possible not only for a mining company, but also for a State — such as
Guinea — to adhere to the Initiative for the Voluntary Principles. Is this true?”

Representative of a Mining company applying the Voluntary Principles: “Yes, States can also adhere. For
example, Ghana was the first African country to adhere to them. The government of Ghana had to
present an action plan describing the measures they planned to take to promote and implement the
Voluntary Principles in order to adhere to the Initiative.
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In Guinea, for example, citizens can demand the application of the Voluntary Principles by the public
security forces responsible for the security of the goods and staff of mining companies, the Company for
Security Support to Mining Companies (CASSM). CASSM is a military or police detachment placed under
the authority of the MMG. NGOs can lead a campaign in Conakry with the State to adhere to the
Voluntary Principles Initiative.”

** End of dialogue * *

The village of Zogota in Guinea, near the city of N'Zerekore, surrounded by Yono mountain, was the site
of iron ore exploration of the companies Vale and BSGR (VBG). Protests took place on 31 July 2012,
causing significant material damage to the company. It was said that villagers attacked the company’s
installations, pillaging and ransacking them. They also took staff (nationals and expats) hostage with
machetes to their necks, threatening them, yet not injuring them.

According to some local elders, three days after the protests there was a “massacre” on the villagers of
Zogota. On 4 August 2012, human rights NGOs accompanied by the office of the United Nations High
Commissioner for Human Rights, undertook a fact-finding mission about these unfortunate events,
apparently committed by a contingent made up of police and military against the village residents.
Villagers waited for the local administration to acknowledge the mission, but they never came. The
ministerial delegation also did not come, even though they were well aware of the drama.

The team was able to determine the following facts: the road to Zogota was blocked by tree trunks, 3
vehicles (facing in the direction to leave) belonging to the police and army were abandoned a few
kilometers from the village; two wooden bridges had been cut; the village was almost entirely deserted of
its inhabitants, especially its women and children; a few armed adult and youth males were guarding the
village; five bodies, including of the District President, were lying lifeless on the ground, riddled with
bullets; traces of blood were found in many places; there were cases for military bullets and empty tear
gas canisters; traces of bullets were found on the walls of homes and of a primary school; a few homes
and commercial hangars had clearly been burned.

According to testimony from villagers, the military contingent arrived around midnight by blocking entry to
the village with wood. Villagers awoke and gathered with the village chief NyankoyeKolie encouraging the
defense of the village. He then received a tear gas grenade in the face, which killed him. The villagers
saw a dozen vehicles full of bodies dressed in uniform. According to the villagers, a dozen of their own
were arrested the night of the attack, and another ten or so before the attack, and they called for their
release, adding that the arrested persons were clubbed and tortured in the vehicles.

According to those on the mission and the regional coordinator of the CSO Mémes Droits Pour Tous
(MDT), the massacres constitute a grave and flagrant violation of the UDHR (Articles 3, 5 and 6), of the
Guinean Constitution and also a crime against humanity (according to Article 7 of the Rome Convention).
This was the first time such a situation occurred in Guinea. According to MDT, the maintenance of order
and arrests of the protesters were not allowed to have occurred at the time chosen by the security forces
(at midnight and three days after the protests), nor by the means and methods used. (Pacem in Terris et
al)
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SUMMARY OF THE UNIT’S KEY LESSONS

There are different kinds of conflicts (relating to values, relationships, data, interests, or structural
issues), and each has different possible avenues of intervention. In this respect, the Guide
presents many examples of alternatives to violence related to mining conflicts.

Communication, dialogue, negotiation and mediation are important basic tools for resolving

conflicts. Any mediation of a mining conflict requires capacity building for local communities,
additional information and support in order to help reduce the power imbalance.

The Voluntary Principles on Security and Human Rights are a set of principles intended to guide
companies in the extractive industry to ensure the safety and security of their operations while
respecting human rights and fundamental liberties. States can also adhere to the Voluntary
Principles.

ANIMATION ACTIVITIES
e Reflection on the multiple types of conflicts and possible interventions.

e Mango battle game for sensitization on the institutions charged with the resolution of mining
conflicts and a reflection on the strategies for resolving conflicts.

e Analysis and forum theatre to rehearse positive actions to take in a conflict situation.

Objectives: Improve understanding of the multiple types of conflicts and possible interventions.

Ask participants for examples of mining conflicts from their experiences. Ask participants (in plenary or in
small groups) to analyze mining conflicts in light of the “Circle of Conflict” diagram to identify the multiple
types of conflicts in each example they mentioned. Ask participants to reflect on the different possible
interventions to resolve the conflict, with the help of the diagram “Possible interventions for non-violent
conflict resolution”.

Objectives: Raise awareness about the institutions charged with regulating mining conflicts. Encourage
reflection on the strategies to resolve conflicts.

Preparation: You, as facilitator, must know which conflict resolution institutions exist in the community. It
is also recommended to contact a local judge to observe the game and to participate in the discussion
that follows. Ask the judge to explain to participants the role of a judge in a conflict, what participants can
do in case a conflict arises, at what moment citizens should consider the option of initiating judicial action,
and what are the different potential results of a court decision. The judge should also promote a
discussion on the interface between customary practices and formal conflict resolution.

Materials required: A mango or any other fruit or vegetable (even a crumpled ball of paper representing a

fruit or vegetable, created by participants).
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Explain the game to the participants. Divide the participants into two groups. Ask Group A to leave and
wait outside. While they are away, tell Group B that their objective is to get the mango, because they
have the right to use it for its mango juice.

Leave and tell Group A that their objective is to get the mango, because they have the right to use its skin
to make a cake.

Bring the two groups together and ask each group to form a line facing the other. Tell the groups they
have 5 minutes to get what they need. Tell them they have the right to speak, but not to use violence, to
get what they want. Then place the mango (or its replacement object) between the two groups and say
“Go”. After 5 minutes, say “Stop”.

Repeat the activity. This time, tell participants they must negotiate and come to an agreement in 5
minutes. When the “battles” and negotiations have finished, discuss the results with participants. Examine
their opinions on the strategies to resolve conflicts. Note the importance of negotiating, and the
importance of the rules used to resolve a dispute.

Some discussion questions for participants:

* What happened during the activity? How did you feel when you negotiated the first time? The second
time?

* What was most frustrating to you?
« If you could play the game again, would you behave differently? If so, how?

* Would the negotiations have turned out differently if there had been a third party, an “arbitrator” (explain
that an arbitrator or mediator is a neutral third party who does not take sides) present during the game?

+ Did the two groups obtain a fair result after the first and second time? Were anyone’s rights ignored?

* How would you prove your rights over the mango in this situation? Would you go to see a community
elder, a judge or someone else?

» Would you respect that person’s decision? Why?

* Would it be possible to file a complaint with someone or with another institution with respect to a
decision you are not satisfied with?

» Which institution? A community or State institution, including a court?

Usually someone takes the fruit and the ways in which the groups handle the situation will be a surprise.
Sometimes groups will negotiate to divide the fruit in 2 halves, or they will not negotiate at all. Sometimes
groups will communicate and realize they each need different pieces of the fruit and can come to an
agreement; each group takes the part they need. During the conflict, you should try not to influence the
results, and instead tell participants that they must not use any violence to achieve their objectives.

Invite participants to share their own experiences with conflicts. Work with them on different strategies to
resolve conflicts, especially communication, negotiation and mediation. Develop ideas on resolving
conflicts within a group. Write the ideas down on a piece of paper and hang them up somewhere in the
room.

Some discussion questions:
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* Have you ever had a discussion or misunderstanding about to whom an object belongs? Or do you
know someone who has been in such a conflict?

+ Did you discuss or negotiate to solve the problem about the object?
» Was there another person present to help decide on the conflict? If so, who?
» Was that person’s decision respected? Why?

Possible modifications to the activity: (1) Change the facts — for example by changing the property in
question and introducing different property rights by different rights-holders; (2) Create four groups
instead of two, and hold two “mange battles” at the same time. Start and stop the activity at the same time
and discuss the different processes and results of each battle; (3) Invite a local elected representative or
a State court representative to explain to the group what their job is and how their institution functions.
(FAO, 2010)

Objectives: Improve understanding of the different sources of conflicts and each actor’s obligations.
What are the sources of conflicts and violence in the Zogota case study as described here?

What are the obligations of the State in the scenario? Of the mining company? Of the villagers?
Could the Voluntary Principles have helped the situation? Ask participants to explain their responses.
- See also Unit 6.2 about peaceful protests

- See also Advice for facilitators > Basic animation activities > Discussing a case study

Objectives: Initiate reflection on how each of the actors could have acted differently in order to have better
results.

Use the scenario of the protests at Zogota to do a forum theatre activity. What could each of the actors
have done differently?

- See Advice for facilitators > Basic animation activities, for guidance on the forum theatre activity
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Unit 3.2 How can a community avoid manipulation and stay united?
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TEACHING OBJECTIVES
e Allow communities to identify the risks of manipulation.

e Emphasize communication channels within communities, the need to choose representatives in a
transparent and consensual manner, and to define the elements of consultation from the
community’s perspective.

e Propose local information centers, consultations within communities, and the articulation of a
shared vision for the community’s future as mechanisms to improve social cohesion and
communication.

THEMATIC CONTENT

Where do the risks of manipulation and loss of social cohesion come from?

Very often, some members of a community may support a mining project, while other members of the
community oppose it. Some mining companies will try to divide community members into two camps:
those who are “for” and those who are “against” the project.

The arrival of a mining project often creates strong individual expectations and future prospects which can
lead to manipulation and conflicts. 2 See Unit 3.1 about mining conflicts

— Why stay united?
Solidarity and social cohesion of affected communities is very important to protect and defend the
interests and rights of communities against the conduct and interests of the mining company and the
State, because:

Divisions make communities more vulnerable. Without solidarity and social cohesion, communities
are even more vulnerable to misdeed and manipulation by the State, mining companies or other actors.

Mining companies (not communities) often set the agenda for the development program, and the
State’s promises of development may be politically motivated.
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Companies and the State can use a
campaign of disinformation.
Communities and members of the public
often observe that mining company
presentations (usually in PowerPoint)
only highlight the project’s benefits, and
do not reveal the project’s direct or
indirect negative impacts on the
environment, economy or human rights.

Mining companies can worsen
existing power imbalances in a number
of ways, for example, by choosing the
location for negotiation, the language, the
agenda, the calendar or otherwise
determining  which information and
materials will be shared, who brings
expert consultants and lawyers, and
allocating speaking time during meetings. (Mdller-Hoff)

How can a community avoid manipulation and stay united?

Good sharing of information and good communication within a community, with neighboring communities
and with external actors are essential to avoid manipulation. Everyone must benefit from this information
— including women, youth — as they are actors not to be ignored within the community.

We propose a number of mechanisms to encourage sharing information and good communication, which
can assist affected communities to avoid manipulation, stay united, and so increase their chances of
succeeding in any action to protect and promote their rights as communities:

1. Establish local information centers.
Organize consultations within the community.
Establish a shared vision for the community’s future.

Develop and use a community protocol. = See Unit 3.3

o ~ b

Develop and use a land use plan. = See Unit 3.4
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1. Establish local information centers

Local authorities and CSOs of communities affected by mining activity can collaborate to put in place
local information centers, accessible in the villages that will be affected, to all persons, including women,
youth, etc.

These local information centers will prepare communities by providing them with information (access to
data) and with trainings (capacity-building) about the stages of the mine project life cycle, the years
between impacts and revenues, the potential advantages and the impacts of the process on local
communities, the legal obligations, the rights of communities and the actors involved, especially land
rights, human rights and the applicable legal framework.

In Guinea as in other parts of
the world, it often happens that
local communities may not be
able to make rapid and binding
decisions about their future.
People need time to understand d,«""‘
the mining process, its benefits g\
and impacts, their options in
terms of development, and to
consult with experts to guide

g

. [ ("
them. Employees ofdthe mlnmtg $§888SS $858S8S
company an its
Local suppliers International suppliers
subcontractors, however, work Local jobs - Engineering, construction, etc.

in haste and under time
pressure of short deadlines

(institutional or legal) which s Ve
often have no meaning for local $$$ $$$
communities. Local information National suppliers National suppliers

centers can help bridge this — National jobs

divide.

4 s f $
A local information center can International suppliers - Local suppliers
be particularly useful to prepare International jobs Local jobs

Adapted from O Trade

local communities. The
following table, “Activities of
each actor” presents the activities of the State, mining companies and local communities, which can
guide the work of the local information centers at each stage of the project life cycle.

To benefit from just and prior compensation and indemnification for land acquisition or damages (=2 See
Unit 5.1 about compensation), it is essential for communities to understand and document their land
rights as soon as possible at the beginning of the project life cycle. People must be assisted in gathering
information and documents about their lands (how much time they have lived there, what their rights to
the land are).

Communities can also start or formalize their land use plan for this purpose. = See Unit 3.4 about land
use planning

ABA ROLI - Practical Guide: Mining & Communities | 89

— SPIYUOY : € ITNAON

Aueplos z'€nun



What does the
State do?

What does the
mining
company do?

What do
CSOs and
local
communities
do?

ACTIVITIES OF EACH ACTOR THROUGHOUT THE MINE PROJECT LIFE CYCLE

Exploration
2 to 10 years

Grants permits,
licenses
Capacity-
building

First contacts on
the ground
Prospecting,
geologic
research,
mapping
Negotiate land
access

Establish local
information
centers
Property titles
Community
protocol
Develop a LUP
Develop a LDP,
shared vision for
future
Capacity-
building

Development
1 to 5 years

Grants permits,
licenses

ESIA process

Monitoring and
inspection

Drilling and
infrastructure
Negotiate land
access,
resettlement
ESIA
consultations

Security

Participation in
ESIA

Negotiate RAP

Plan for local
content

Negotiate CDA,
LDF

Manage
financial
resources
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Construction
1 to 10 years

Grants
permits,
licenses

Supervises
ESMP, RAP

Monitoring
and inspection

Operational
infrastructure,
transmission
lines
Detonations,
plants,
pumping
systems
Local content

Implement
CDA, LDF,
LDP

(Joint)
monitoring of
ESMP

Local content

Manage
financial
resources

Exploitation
7 to 200 years

Inspection of
ESMP

Monitoring
and
inspection

Emissions
control,
water
management

Biodiversity
and flora
management

Local
content

Implement
CDA, LDF,
LDP

(Joint)
monitoring of
ESMP

Local
content

Manage
financial
resources

Closure and
Post-Closure

2 to 10 years, to
perpetuity

Supervising
closure plan
Monitoring and
inspection

Rehabilitation,
clean up,
stabilization

Treatment,
revegetation

Monitor
closure plan
Manage
financial
resources




2. Organize consultations within the community

Other communities have determined that it is very important to first have good consultations within
affected communities in the broad sense of that term (the core affected community and its neighboring
community) in order to know what communities expect from mining activities, to define a shared vision for
the future, their communication channels, their rights, etc. In order to exercise any control in the decisions
that can or will affect their lives, local communities must have the requisite capacity and access to
information.

The Local Municipalities Law sets out procedures for public consultations and extraordinary sessions of
the municipal council, which can serve as a tool to support organizing consultations within the community
throughout the life of the mining project (Arts. 12 and 111).

It is imperative to know about the mining company (developer) responsible for the mining project. It is also
very important to demand from the mining company, its sub-contractors, the administration and all other
actors, complete transparency about the mining project, its work schedule, its estimates for operations
and employment, its estimates of benefits and revenues. Good information allows communities to better
apprehend the risks and opportunities that will arise with the setting up of the mining project, from
exploration to closure. = See Unit 6.2 about

documentation and monitoring

During consultations within communities, do
not invite mining company representatives,
because this will change community
dynamics. The mode for internal community
communications can be formalized by the
community, such as in a community protocol.
- See Unit 3.3 about community protocols
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Consultations must be inclusive in order to avoid future conflicts within the community (do not exclude
particularly vulnerable groups, such as women, youth, etc.). It is recommended to use a variety of
communication tools, because not everyone can come to every meeting, even if they want to.
Community resource persons must have basic equipment to allow them to communicate (motorbike,
phone, etc.). If the equipment is not provided by the mining company, the costs of using the equipment
must be covered by it. = See Unit 4.2 about budgets for negotiations Mechanisms to resolve conflicts
must also be established within the community. = See Unit 3.1 about conflicts

FREQUENCY OF MEETING ATTENDANCE

People who never attend meetings

|
#

People who sometimes go to meetings

Pecple who always attend meetings

People who rarely attend meetings

COMMUNICATION TOOLS

Home visits to those who
cannot come to
meetings

Oral communication by
regular public assemblies

Information sessions in
villages, at the town hall

Visuals: maps, photos,
diagrams, charts, image
boxes, videos, etc.

Announcements on local Debates, radio dramas

radio and by town criers on local radios

Publishing information
(thematic brochures,
meeting minutes, etc.) in
public places, town hall,
etc. for wide distribution
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— Discuss consultation and communication procedures with the mining company
Local communities must reflect on what they need in terms of full consultation that responds to their
interests and needs. This could include, for example:

Internal discussions on what the consultation process should
be

Negotiations with the company about the consultation
process and its scope, before the actual consultation process
begins

Obtaining access to mining project documents in order to
examine them before the actual consultation process begins

Develop a community protocol setting out the consultation
rules and procedures = See Unit 3.3 about community
protocols

This is important, because it often happens that local communities, mining companies and the central
administration do not have the same understanding of what “consultation” means.

Communities must track and monitor visits by operators. Every visit must be recorded in a community
visitor log, specifying the date and purpose of the visit, the organization for which the person works, and a
summary of the message transmitted. Do not hesitate to demand proof of identity from individuals who
say they work for the mining company: their uniform or their vehicle are not guarantees that they actually
work for the mining company.

— Choose interlocutors in a transparent and consensual manner

Community members themselves — and not the mining company or the State — must choose who their
interlocutors or representatives to engage with the mining company will be. This choice must be made in
a transparent and a consensual manner, and it must be reviewed yearly. The interlocutors or
representatives must be able to make their voice heard with the authorities and operator during the
preparation as well as the execution phases of the project. The choice of representatives can be
formalized in a community protocol, to be communicated with external actors. = See Unit 3.3 about
community protocols

This is very important, because the arrival of a mining project can be an opportunity for certain individuals
to manipulate the community in order to obtain personal benefits. This opportunism is not only within the
community. Outside actors can similarly arrive to involve themselves in local discussions, for the purpose
of obtaining a personal advantage. For example, outside actors can come, posing as mining company
staff, and promise benefits (such as work) in return for full or advance payment.

ABA ROLI - Practical Guide: Mining & Communities I 93

— SPIYUOY : € ITNAON

Auepliog g€ nun



Given the complexity of the subject and the different types of expertise communities need, it is useful to
establish different committees or clusters within affected communities to address specific issues, such as:
analyzing the ESIA; monitoring environmental and social impacts; CDA negotiating team; community well-
being; women’s affairs; local business development; security; anti-corruption; training, recruitment and
jobs; post-closure community

sustainability, etc.

Try to find common ground among the
different affected communities about
their common interests, for example,
infrastructure or services, in order to
avoid unequal treatment by the mining
company.

Build alliances with other groups, such
as NGOs, research organizations,
universities, other communities
affected by a mining project, etc.

3. Develop a shared vision for the community’s future

It is strongly recommended by other communities having experienced industrial mining to develop a
shared vision for your community’s future. This helps you reinforce solidarity and social cohesion of local
communities.

- See Animation Box > Shared vision for the community’s future

In 2005, the Government of Peru granted a concession to Rio Tinto to determine the feasibility of
developing the La Granja project for copper exploitation in the north of the country. One of the conditions
of granting the concession was the payment in installments by Rio Tinto to the Peruvian government of
$22 million over a 5-year period. According to Peruvian government policy, 50% of this sum was
transferred directly to the La Granja Social Fund, a fund for sustainable development projects in the
affected municipality.

The Social Fund is managed by a committee of representatives of the municipality and the company, and
includes all communities and families living in the territory, which is larger than the concession itself. As of
December 2010, the Social Fund had received more than $10 million, and half of this was already
earmarked for specific projects. All projects support implementation of the municipality’s Local
Development Plan. The establishment of the Social Fund as of the investment phase has contributed to
strengthening relationships and trust between local government, communities and the company. The
establishment at the investment phase has also made possible capacity-building of municipality and local
community members in the first phases of the mining project’s life cycle, before occurrence of significant
impacts or revenues. (Bernales ; Balcazar et al.)
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SUMMARY OF THE UNIT’S KEY LESSONS
It is very important for communities affected by a mining project to remain united, well structured
and organized in order to guard against manipulation and to make their actions to respect and
protect their rights more successful.

To that end, it is useful to create local information centers to better prepare local communities by
giving them information and training on the many relevant topics.

It is useful to organize consultations within affected communities: to obtain and to demand
information, to ensure communication among local communities, to discuss the elements of
consultation by the company, to establish committees and alliances, and to choose their
representatives by consensus and in a transparent manner.

It is also useful for affected communities to develop a shared vision for their future.

ANIMATION ACTIVITIES

Discussion about demonstrably legitimate representatives of affected communities (see box
below).

Visual representation of information exchanges within a community and with external actors
about mining activities (see box below).

Discussion and forum theatre about the consultation process and its challenges (see box below).

Developing a shared vision for the communities’ future (see box below).

Objectives: Discuss demonstrably legitimate community representatives, who are representative of the
interests of communities affected by a mining project.

Discuss who is the current representative of communities affected by the mining project. Who are the
interlocutors? Why? According to which criteria were they chosen?

Discuss how to ensure demonstrably legitimate representation of affected communities, according to the
definition developed by participants. = See Unit 1.2 for the definition of affected communities

Discuss mechanisms to ensure that the “representatives” of affected communities are demonstrably
legitimate and representative of the interests of all social levels of affected communities.
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Objectives: lllustrate in a visual manner the exchange of information (or of materials) that occurs within a
community and with external actors, in the course of mining activities (or agricultural activities, etc.). This
activity makes it possible, on the one hand, to include aspects of commercial exchanges, and on the
other hand, to identify formal and informal communication channels. This last point is fundamental in
evaluating needs for improved communication for any planned project.

Time required: about 1 to 2 hours, depending on the complexity of the problem and the number of
participants. Materials: paper, markers, blackboard or newspaper.

Bring together a group of participants — preferably coming from different groups / social layers of the
community. Explain the activity’s objective.

Ask participants to identify all actors with whom they exchange technical information about the
environment, community development plan, mining project activity calendar, mining project’'s impacts,
studies, market, monitoring by technical committees, etc. (for example, staff, project developer, sales
agents, mayor, sub-prefect and others); make a list on the blackboard of all the actors named. Use
arrows to identify the flow of the exchanges, specifying what is exchanged next to each arrow. (This can
also be drawn on large pieces of paper, which helps keep a record of the discussion.)

The activity can be extended to another domain (for example, commercial exchanges, community
decision-making) by following the same methodology. Obstacles to communication and decision-making
(especially for women) can also be discussed.

Transcribe the results and leave them with participants. Discuss how the results will be used. (Adapted
from IICA)

Objectives: Reflect on the current baseline for consultation, summarize public participation in the ESIA
process and address issues on the mining company’s goodwill.

Ask participants to identify questions they would like to ask mining company representatives about the
company’s consultation process.

Some examples of possible questions to ask to company:

What possibilities will the community have to give its opinion on the project’'s design? How will this input
be organized?

In what manner will community members participate in the ESIA process? Who conducted the ESIA and
will the reports be translated into local languages?

With whom did the company consult? Does the company believe it has the community’s consent to
operate?

What process will occur if there are changes to the project’s design?
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Will the company negotiate with communities at each phase of the project?
In what manner will the company respond to community concerns?
Is the company ready to disclose all profits and payments related to the project?

Who will benefit from the project’s profits? (OA, 2010)

Objectives: Initiate reflection and rehearse how to negotiate the elements of a consultation process with a
mining company.

- See Advice for facilitators > Basic animation activities, for guidance on the forum theatre activity

Scenario: A mining company representative, Mr. X, visits a local community and meets with a group of its
representatives. He is very formally dressed, speaks little or none of the local language, and from the
beginning, emphasizes the need for fast action about the main problem he came to discuss with the
community in a climate of mutual respect, confidence and cooperation, to ensure that all will benefit from
the proposed endeavor.

The local representatives politely thank Mr. X for his visit, and suggest sharing a meal before discussing
business, but again, Mr. X highlights the need for a quick decision, rejects any needless pause and next
explains the significant merits of the project he is promoting. He opens his shiny laptop and starts a
sophisticated PowerPoint presentation, all in French, with many complicated tables and statistics. He
repeats the scientific nature of this data; cites successful case studies from around the world; highlights
the immense benefits for the community in terms of economic development, especially job creation; and
concludes by saying that this project, without any risk on the whole, is really the only option for the
community to become part of what has become an invincible force for good in the world, that is,
globalization.

When the community representatives try to ask questions about the nature of the project, Mr. X responds
by presenting a pile of glossy documents to review and take into account for an informed decision. He
also provides them with a copy of the mining convention. Mr. X begins to collect his things and asks the
community representatives to visit him in the capital in a week’s time. The representatives ask for more
time in order to consult with their constituents, but Mr. X insists that the final decision be made as soon as
possible, because time is money and in these times of global economic crisis, life punishes those who
arrive too late.

Mr. X: “Do you want to be responsible for the continued decline of your great community? We'll see each
other next week. Don't be late. Other communities are ready to sign.” (OA, 2014)
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Objectives: Initiate reflection on the obstacles for women to participate in consultations within
communities, and discuss ways to include them.

- See Advice for facilitators > Basic animation activities, for guidance on forum theatre

Scenario: Several local community members are gathered to collectively discuss a crucial upcoming
meeting with a mining company concerning a mining project. The company representative promised that
the project would potentially bring immense benefits for the community, and carries many risks that must
be evaluated in order to ensure that the eventual agreement between the mining company and the
community will contribute to the community’s economic development, which has been suffering for some
time.

Right after the start of the community’s official meeting proceedings, the women are asked to leave to
fetch food and drinks for the meeting. When one of the women politely testifies about the need for an
active role for women in these community discussions, one of the elders assures her that the women’s
needs are a high priority and will be duly considered.

The women leave. The meeting continues and after some time, the various community members (all
men) bring up important questions: “What will the precise benefits be for the community? What will the
project’s potential negative impacts be? How will the benefits be distributed?”

However, given the complexity and length of the expected negotiations, two community leaders (two men
and both advanced in years) are assigned the task of forming a committee of experts who will explore all
details of the future agreement. Despite the fact that not everyone agrees with this decision, the other
community members leave the meeting. The new leaders assigned to this task assure the others that
their needs will be taken into account, and say: “Rest assured that our dignity and our traditions are not
for sale and that everyone, we mean everyone, will benefit from the proposed agreement.” (OA, 2074)
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Objectives: This tool can be adapted and used to develop a shared vision for the future of affected
communities. It can help set out realistic expectations and form the foundation for developing objectives
and specific actions plans, progress monitoring and re-evaluation of priorities. It must involve a highly
participatory process to ensure the representation of different perspectives.

Facilitate an open discussion with a wide range of community members by using the questions below.
Forming small groups can help encourage active participation by groups such as women and youth. Be
encouraging and do not judge; there are no incorrect answers. Responses can be given in the form of
role play, narration of oral histories, illustrations, or recorded on pieces of cardboard or graphic paper.

What is your most positive image of the community in 5, 10, 20 or 50 years?
What changes would you most like to see?

What would you be doing?

What would your children be doing? What would their children be doing?
What role would you play in bringing about these changes?

What accomplishments would you be most proud of?

What would the village surroundings look like?

What role will the existing local institutions have played?

How would the local decision-making system be different?

Review the responses given and ask participants for further thoughts. Identify potential clusters or
themes.

Discuss how the topics could be represented in a collective community vision. What format would be most
appropriate and meaningful?

A potential follow-up process could involve discussion of specific plans to achieve the visions. This could
be presented as vision statements, targets or goals, and activities. = See also Advice for facilitators >
Basic animation activities > Action plan

Once the vision has been agreed upon, record it and make at least one copy for safe-keeping The
community may wish to format it differently and post it in a visible location. (NJ, 2012)
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Unit 3.3 How can a community protocol be developed and used as
a tool for communication and social cohesion?
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TEACHING OBJECTIVES
e Understand what a community protocol is.

e Assess the need and usefulness of developing a protocol.

e Understand the steps to develop and disseminate a protocol.

THEMATIC CONTENT

What is a community protocol?

Other communities affected by mining activity have used community protocols as a mechanism to
communicate with mining companies or other project developers.

A community protocol is a charter of rules, procedures and priorities defined by a community, which can
specify a number of things, such as identifying the affected communities; its decision-making procedures;
its rights according to customary, national and international law; a mapping of its use of lands and natural
resources; its legitimate representatives; its values and vision for the future; consultation procedures
important to the community; its development priorities, etc.

A community protocol can take different forms, according to the needs and wishes of the community.
There are, for example, community consultation protocols (consultation protocol) or biocultural community
protocols (BCPs).

— Consultation protocol
Local communities affected by industrial mining activities in Canada and Australia make use of
consultation protocols to ensure the State, the mining company, its sub-contractors and other involved
companies respect communities’ rights in the management and operations of the mining project.
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A consultation protocol can include the following elements:

Identification of affected communities and their territories, sites of importance to their lives, etc.

Elements of the consultation procedure. Identify the place where meetings are held among the
community and visitors, as well as the meeting language, which actors can set the agenda, how
much advance notice communities need before a meeting is held, as well as the costs of any
translation and preparation necessary to participate in meetings.

Communities’ internal decision-making process. Describe the manner in which
representatives will consult other community members; the time required for disseminating
information received and obtaining community feedback; what ‘consent means from local
communities’ perspective.

Representatives. Identify representatives who have been chosen in a transparent and
consensual manner, who are demonstrably legitimate and credibly represent the interests of all
groups and community members, including women, youth and vulnerable groups, as well as the
procedures to validate the representatives on a yearly basis.

Needs. Identify the needs of communities for the work of disseminating information and holding
consultations within the community (motorbike, gas, phone, translation, etc.).

— Biocultural community protocol (BCP)
A biocultural community protocol (BCP) can be more comprehensive than a consultation protocol. A
BCP can articulate the values of the community, its customary laws, its traditional institutions, its
relationship with natural resource and its development priorities. This type of community protocol can
include a broad range of elements, such as:

102

Identify the institutions and governance of the community;

Mapping of the community’s natural resources, including its obligations and duties towards
them;

Assessment of community capacity;
Community rights under customary, national, regional and international law;

Formal articulation of the consultation procedure (consultation protocol) or what constitutes
FPIC;

The community’s shared vision for the future and its development priorities;
The most appropriate compensation and benefit-sharing in the eyes of the community;

The community’'s commitments, for example, sustainable use of its natural resources,
accountability in their commitments to outside actors (Adapted from Booker)
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Since 2003, the Tanchara and Daffiama communities in the north of Ghana have worked with a civil
society organization, the Centre for Indigenous Knowledge and Organizational Development (CIKOD) for
the purpose of developing a series of community organizational development tools, including a mapping
of institutions and resources, visioning and action planning, organization and self-assessment of well-
being, and institutional strengthening, in order to increase the capacity to ‘develop from within’.

These tools have allowed the customary chiefs and community organizations to respond in a culturally
appropriate manner to the exploitation of a gold mine as well as other changes that are affecting their
territories, sacred forests and important natural resources. (CIKOD / NJ, Information Sheet)

A community protocol can be used to engage in dialogue and negotiate with mining companies; to
articulate and raise awareness of community development needs and priorities; to strengthen capacity
around community rights under national and international law, in order to reinforce governance and
community representation, and to engage in an impact assessment process.

In this manner, community protocols can help balance often gross asymmetries of information and
resources between communities and companies. The process itself of developing a community protocol,
as well as the final product, can help local communities to regain a sense of agency. (Booker)

When the Government of Kenya announced a giant infrastructure construction project of several billion
dollars in Lamu, the local communities of fishermen, religious chiefs, concerned residents and CSOs
came together in solidarity. They engaged in a process of meetings, consultations and visioning sessions,
which concluded in a decision not to oppose the project, but rather to assert that their recognized rights
under international, regional and national law be respected in practice. They emphasized issues of
procedure, such as the right to information, to participation in decisions that affect them, of impartial
impact assessments, in all highlighting the growing critical mass of civil society in Kenya. (Save Lamu /
NJ, Information Sheet)

A sole focus on customary law (without taking into account the laws of Guinea or international treaties)
can prevent women from openly articulating their needs and challenges. Protocols must be developed
using participatory methodologies in order for them to have meaning and be useful.

The process can create divisions and conflicts within communities, something which must be anticipated
and prevented. The process of developing a protocol cannot be captured or manipulated by elites or third
parties. The potential and implementation of the protocol also depends on the openness and political will
of the State and companies to engage with communities in conformity with the community protocol.
(Booker)

How can a community protocol be developed?

The process of developing a community protocol must be endogenous, inclusive, empowering and
primarily based on the community’s own resources and diversity of knowledge, competencies and
experiences.
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The process must promote dialogue within the community and with external actors, as well as
intergenerational exchanges. It must enhance the capacity and structure of the community to ensure that
interactions with external actors take place with honesty, transparency, respect, social and cultural
sensitivity and integrity. (NJ, Information Sheet)

Every process of developing and using a community protocol is unique, and can be as varied as
communities themselves. There are multiple methods and tools which can help for the various aspects of
a community protocol process, including self-determination, endogenous development, documentation
and communication, social mobilization, empowerment or legal capacity-building, strategic advocacy, and
reflecting on monitoring and evaluation. Below is an overview of the possible steps to develop a
community protocol (adapted from NJ and SSLS).

Preparation requires careful attention. This may be the first time the community has written down their
customs.

Usually the process of developing a community protocol requires the assistance of an animator or outside
facilitator, such as an NGO, an academic or religious leader. However, mining company or government
representatives are not appropriate facilitators for developing a community protocol, because they have a
strong interest in the outcome of the process, meaning that the process may not be credible.

First the facilitator must obtain the consent of the community to help them develop the protocol. The
facilitator must explain the objectives and the steps in the process.

The process can take a long time. Particular attention must also be paid to scheduling of activities, as
these may coincide with harvest time or other community activities.

There are several methods and animation techniques that can be used for the of consultations
within the community in order to collect the information necessary to develop a community protocol, which
can be grouped into the following categories:

Internal development and well-being: mapping community institutions, calendar of community
decision-making, historical timeline, trend line analysis, visioning for the community’s future,
analysis of community capacity, analyses of opportunities and threats, worksheet on community
well-being impact assessment.

Power and multi-stakeholder partnerships: research and action framework, mapping key actors,
understanding relationships among key actors, participatory theatre, forum theatre, image
theatre, and multi-stakeholder role play.

Legal empowerment, mobilization and advocacy: participatory resource mapping, community
biodiversity registers, information and communication technologies, participatory video, photo
stories, audio interviews, legal awareness and action, and legislative theatre.

Monitoring and evaluation: activity table for monitoring and evaluation, basic methods for analysis
and illustration, and most significant change stories. (NJ, 2012)

The process must be fully transparent, allowing all segments of the community to participate. Meetings
with different groups and social layers of the community will help ensure reliable data. For example,
elders may have access to information, which youth may not be aware of. Given that women and children
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are often marginalized in decision-making processes, it is particularly important to include their
perspectives in this process.

The to be addressed during the consultations within the community depend on the type of
community protocol — a consultation protocol or a biocultural community protocol:

For a consultation protocol, the facilitator should concentrate on gathering information about the
process of collective decision-making that would be acceptable to the community. Consultations
within the community can also address questions relevant to mining activity, such as information
about the community’s development priorities and vision, its constraints, its means of using lands
and natural resources.

For a biocultural community protocol, the facilitator is responsible for gathering not only
information about the collective decision-making process, but also all related elements. This
includes: community identity; its natural foundations; its socio-cultural foundations; its economic
foundations; its political and institutional foundations; and its legal foundations.

The step of gathering information is likely to have revealed a wealth of information in the form of notes,
piles of graphic paper, and files of photos and maps. All of this information is important and should be
managed with care and respect, especially if some of it is sensitive or confidential.

The next step of the process is to establish a priority of the particular questions to be addressed in the
community protocol. Prioritization can often be done by additional community discussions, and using
simple tools such as voting and ranking, through private ballots or in an open space. For example,
subjects with the most votes or the highest general ranking could be included in the protocol. Another tool
is a prioritization matrix. =2 See Advice for facilitators > Basic animation activities > Problem priority matrix

Prioritization is essential for BCPs. The BCP will be more effective if it has clear messages targeted to
specific outside actors with decision-making power, by providing just enough information to inform them
why and how they can take measures and what the impact of the decisions will be. As for consultation
protocols, the sample consultation protocol (at the end of the unit) can guide you in developing the draft
protocol.

At this stage, it is important to discuss and negotiate with the mining company a memorandum of
understanding between the community and the company concerning the procedures to respect the
community protocol. The discussions and negotiations may sometimes have to take place in the
presence or with the involvement of the State and with CSO partners as observers.

Once the draft community protocol is finalized, the facilitator must analyze the document again during
meetings with community members. After having integrated community members’ comments, the
facilitator next concludes the community protocol. If the community decides to approve the finalized
document, community representatives must sign the protocol.

Once the community protocol is finished, it must be widely disseminated among the institutions who could
be involved in mining activities on the community’s territory. These institutions can include: mining
companies and their sub-contractors; technical services and central administration; mining project
investors (development banks, etc.); Chamber of Mines and others. The protocol can be disseminated in
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written form, by video, dialogues, radio, media, or any medium that allows a clear and accessible
dissemination of the protocol to concerned persons.

A community protocol is a living document that can be updated periodically. Simple changes can be
made on an on-going basis as needed, but more fundamental changes will required formal community
approval. The community can designate a person or an institution of the community who is responsible
for safeguarding the protocol. This person will be responsible for maintaining all documentation related to
the protocol and its updating as necessary. (NJ)

SUMMARY OF THE UNIT’S KEY LESSONS

A community protocol is a charter of rules and responsibilities in which local communities can
outline their decision-making procedures, the elements of consultation procedures by outside
actors, the conditions for access to and sharing of benefits, as well as their rights and
responsibilities under customary, national and international law regarding land and natural
resources. Such a protocol can take many forms, such as a consultation protocol or a biocultural
community protocol.

A community protocol can be used to engage in dialogue with mining companies, to improve
mining companies’ consultation procedures, to build community capacity on their rights, and so
help offset the often severe asymmetries of information and resources among local communities
and companies. But attention must be paid to the constraints of a protocol, and the process of its
development and use must be transparent, using highly participatory methods.

The process of developing a community protocol involves four steps: (1) preparing and deciding
to develop a protocol, (2) holding consultations within the community to gather information, (3)
developing a draft protocol, (4) finalizing the protocol and (5) popularizing and disseminating the
protocol.

ANIMATION ACTIVITIES
e Presentation in plenary of the various issues.

e Small group work for participants to discuss the differences between a consultation protocol and
BCP.

e Discussion of the advantages and limitations of developing a community protocol and negotiating
an agreement with the company to respect the protocol.

Abridged version of a consultation protocol concerning land access in South Sudan
Introduction: The context and reason why the community has developed the protocol.

Objectives: The goals of the protocol. These procedures (1) describe community expectations of outside
actors’ conduct and (2) provide advice to those who wish to use/occupy/extract lands and other natural
resources occupied or traditionally used by the Mursi.

Scope of application: The territory to which the protocol applies, describing the landscape’s important
characteristics, the territory’s perimeter (in consultation with neighboring communities), modes of land
use, the location of natural resources, efc.

Communities concerned: Those who have developed and adopted the protocol. These procedures are
adopted by the following communities/peoples of these zones: the provinces of Buruba, etc.

106 I ABA ROLI - Practical Guide: Mining & Communities



Applicable events: The events that trigger the protocol’s procedures. We believe the implementation of
the right to decide on the use of these lands and other natural resources includes actual participation of
the Mursi people in all decision-making processes, beginning with the project’s initial decisions
concerning installation, design and impact assessment.

Authorized representatives: The choice of community representatives, made transparently and by
consensus. The following groups have been mandated by the Mursi to participate in the decision-making
process, and to delegate responsibilities for participating in these processes: [list of names].

How to meet: The elements of the consultation procedure, for example, the meeting place, preferred
hours, language, notice period, agenda setting, etc.

Every meeting with the community must take place in the Mursi language. The Mursi would like four days
advance notice before any meeting about only one zone, and two weeks advance notice for any meeting
concerning all Mursi lands. The following traditions of the Mursi people must be respected: [list of local
traditions]. Documents describing the project must be written in Mursi, and explained to the communities
in Mursi. The number, place and time of meetings must be subject to agreement with authorized
representatives.

Notice period for an opinion: The notice period required by the community before it can provide an
opinion or make a decision. It is critical for the Mursi to have the necessary time to consider and discuss
the proposed project. [Details of the notice period]

Information and budget: Information, capacity-building and financial resource needs required to
implement the protocol procedures. Funds for reasonable fees. = See Unit 4.2 about budgets for
consultations and negotiations

Relationships: Relationships held by the mining project managers. The project managers must disclose
all relationships with people or institutions who are linked to the project.

Decision-making process: The community’s decision-making process.
[Signatures of authorized representatives]
Annex 1. Reasonable consultation fees.

Annex 2. List of interpreters/translators and fees (Adapted from SSLS)
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Unit 3.4 How can land use planning be used as a tool for
negotiation and social cohesion?
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TEACHING OBJECTIVES
e Initiate reflection on the use of lands and natural resources.

e Facilitate understanding among local actors of land use planning as a tool for social cohesion and
mining project negotiation.

e Define a land use plan, its purpose, the steps in its development, and its dissemination.

THEMATIC CONTENT

What is land use planning?

Land use planning is a set of maps established on a regional scale to assess and plan territorial
development. It is made up of various kinds of maps: land use maps, and land designation maps.

Land use maps show the natural resources of a given territory, their current use (rice paddies, yam hills,
pastures, water access points, forests for hunting, forest for logging, cattle tracks, etc.), all housing, all
economic infrastructure (roads, railroads, dam, market, etc.) and all social infrastructure (school, health
center, cultural sites, etc.).

Land designation maps show the manner in which the community wishes to use its territory in the near
and distant future. These maps allow spaces to be reserved for expanding activities (constructing new
housing, expanding fields), for new activities (creating an irrigated perimeter, creating a protected forest),
or for changing existing activities (switching agricultural and grazing zones).
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(”If big mining companies want to do something and they come to the community and they want to\
talk about it, talk about all these things first: The traditional life, how you’ve been working on the
land, all the burial sites. They can’t just move into your land and start developing mines, that’s not
right. You have to let them know how you use your land, how you use it to survive, trapping, even

berry picking, even the plants is medicine, even the rocks is medicine for use.”

— Advice from other local communities (NSI, 2006)

J
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— Within what legal framework does land use planning fall in Guinea?
Land use planning is part of territorial development planning. In Guinea, the Land Law, Town Planning
Law, and Local Municipalities Law provide that Rural Municipalities develop a plan for the use of their
lands and natural resources in an ensemble of documents, as a means of organizing the development of
their territories. All of these documents are developed in collaboration with the services of the State.

Land use planning is not a regulatory instrument. Instead, it is an animation method applied to a territory,
as a way to collect information and identify the choices of residents and authorities about territorial
development, resulting in a document that can serve as a basis to develop the following regulatory
planning instruments:

The Territorial Coherence Plan (SCOT). This sets the fundamental guidelines for territorial
development in order to maintain balance among the diverse activities carried out. It determines
the general destination of the soil and the nature and layout of all infrastructure. It sets the
general guidelines for the extension of the habitat and restructuring of urban spaces. It takes into
account State and local authority programs, which it directs and harmonizes. (Arts. 229 to 235 of
the LML; Arts. R121.1 to R122.17 of the Town Planning Law)

The Land Use Plan (LUP) designates for a municipality the urban zones, zones reserved for
agriculture, for grazing and forestry, nature reserves, and zones for urban expansion. It sets out
the layout of roads and secondary roads. It can also designate administrative zones, installations
for collective equipment and for subdivisions. (Arts. 236 to 245 of the LML; Arts. 86 and 87 of the
Land Law)

The Detailed Development Plan (PAD) sets out precisely for a given territory the rules and
servitudes for soil use. The Detailed Development Plan is developed according to the same
procedures governing the development of a SCOT. (Arts. 230-232; 233-235; 243-245 of the LML)

When a local municipality does not have one of the first three documents, it can establish Zoning
and Development Plans. These specify the zones within the territory of the municipality and
identify their designated use. Within the urban or urban expansion perimeter, these specify
residential, commercial, administrative or industrial zones. Within the rural perimeter, these
specify zones reserved for agriculture, grazing, reforestation and forest maintenance, livestock
corridors, etc. (Art. 90 of the Land Law; Arts. 246 to 252 of the LML)

The Local Development Plan (LDP) is the primary instrument for the socio-economic
development of a local municipality. It is obligatory. It presents in a structured manner the
ensemble of actions for socio-economic development that the local administration intends to lead
or support for a period of three to five years. The LDP ensures coherence across the SCOT, LUP,
PAD or Zoning and Development Plans with development actions. The LDP is implemented
yearly by the Annual Investment Program (AIP) (Arts. 511 to 528 and 529 to 532 of the LML).
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What are the regulatory levers to negotiate a mining project on the basis of the
SCOT, LUP and PAD?

Mining activity lies outside of local municipalities’ regulatory scope and land use planning, because the
subsoil belongs to the State, which declares promotion zones and ranks mineral substance deposits
within its private domain (Arts. 3 and 5 of the Mining Law).

Even though the decision to authorize extraction lies outside the scope of local municipalities’ powers,
two regulatory levers still exist for local municipalities to negotiate a mining project on the basis of the
SCOT, LUP and PAD:

1. One the one hand, the local municipality can negotiate the configuration of infrastructure
associated with the mine (port, railroad, housing area, plant location, etc.) if these do not fit into
its development scheme.

2. On the other hand, the regulatory planning documents can serve as a basis to negotiate the
designation of certain community territories as “strategic reserve zones”, which will be exempt
from all mining activity and will not be subject to a promotion zone or to allocation of mining titles
(Art. 5 of the Mining Law).

Given these two options, we will see how land use planning can be a tool for social cohesion of local
communities and a tool for negotiating a mining project.

— In what way is land use planning useful?
In terms of social cohesion, land use planning is an animation method that provides a forum to examine
and discuss problems and tensions, and to develop a consensus on the way to manage the spaces and
resources critical to communities. A land use plan has the advantage of showing on a map how resources
are used today, to discuss the territory’s future, and how the community wishes it to be developed. A land
designation plan has the benefit of providing authorities with a compass by which to authorize (or not)
certain activities, and to encourage operators to valorize the land.

When engaging with mining companies or other developers, land use planning is only of interest when
municipal authorities use it to develop regulatory instruments such as the SCOT, LUP and PAD. If such
regulatory instruments are developed based on land use planning, then the local municipality has
a regulatory tool with which to negotiate the configuration of mining project infrastructure.

In this sense, land use planning allows community members to verify if the SCOT, LUP and PAD, as well
as the negotiations with mining companies, respect their wishes.

— Risks of land use planning
The risks of land use planning lie in its development. If land use planning is not done by involving socio-
professional groups and various authorities, the outcome may only represent the point of view of one
group and harm other groups — which can lead to major conflicts. Also, land use planning must regularly
be re-debated in order to adapt it to the locality’s evolution.
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How is land use planning done?

— Methodologies
There are several possible methodologies, but participatory methodologies have the most benefits for
community members. = See also Unit 6.2 about techniques to gather information Participatory
methodologies allow, on the one hand, land use planning to be done using the knowledge and choices of
resource users, and, on the other hand, they allow resource users to better understand the multiple
objectives to taken into account when developing territory (urban development, facilities, balance among
multiple uses, etc.)

Some of the more effective participatory methodologies include:

e Participatory mapping. With the accompaniment of a facilitator, different categories of actors
map their land according to their representation and discuss the maps produced in this manner.

e Territorial consultation. A facilitator uses participatory mapping in a consultation process,
working in stages by group of actors and with different actors in order to find a consensus on land
use, the problems, and solutions for planning and designation.

e Role-playing. For example, farmers draw a map of animal farming, identify problems breeders
have and propose solutions. Breeders play the role of fishers, fishers that of farmers, etc. Then
multiple collective sessions are organized to discuss and define a consensus on the use and
designation of the land.

e Participatory modeling. This method uses computer modeling that allows actors to see the
effects of their choices in the short-, medium- and long-term on their territory’s natural resources,
especially water and forest resources.

Land use planning requires accompaniment by technical experts. They must first conduct an objective
socio-land diagnostic, then develop the methodology for land use planning, and then accompany
community members and authorities.

— Steps
All of these methodologies have the following steps in common:

1. Land use Identifying different socio-professional groups and local authorities: ensuring the
identification of legitimate representatives for each group, and for information-sharing among the group
and its representatives. Then, developing a land use map for each group. Meetings among the groups to
compare the different maps. Then defining a collective map, that shows the spaces with conflicting
interests.

2. Land designation For each group, on the basis of their land use: proposing solutions for spaces with
conflicting interests and resource uses for the group’s activity according to time periods of relevance to
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the participants (5, 10, 15, 20 years, etc.). Then meeting again among the groups to compare the various
maps and define a collective map. Then, public sharing of the plan, local dissemination (display, local
radio, village discussions) and an administrative validation process.

How can the results of a land use planning process be popularized?

Land use planning is only useful if it is known by everyone, and it must receive administrative approval. A
land use planning process must be popularized during its development and at the end, when the plan is
available. Communicating about land use planning must be considered from the beginning of the process.
The land use plan must be used by authorities to develop local regulatory instruments (SCOT, LUP, PAD,
LDP, etc.).

COMMUNICATING ABOUT LAND USE PLANNING

Announcements on local Organize debates, Information session at the town hall
radios and by town criers that infomercials, radio _ o
a land use planning shows on local radios Information sessions in villages
proces:s will'take place Organize information Informational debates on local
during the year. e

sessions in villages.
Display a poster
announcing the process
and dates at the town hall.

Reminder of the information every
year at the town hall and in the
villages at the AIP
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SUMMARY OF THE UNIT’S KEY LESSONS

Land use planning is a collection of maps used to assess and plan territorial development. It is
made up of two kinds of maps: maps showing a territory’s natural resources and their current use,
and maps showing how a community wishes to use the resources on their territory in the near
and distant future.

Land use planning is a method to gather information and to enable community members and
local authorities to make choices for territorial development, resulting in a document that is the
foundation for a series of regulatory planning instruments: SCOT, LUP, PAD.

Even though the decision to authorize extraction lies outside the scope of local municipalities’
powers, local municipalities can use their regulatory planning instruments (SCOT, LUP, PAD) to
negotiate (1) the configuration of the mine’s infrastructure and (2) strategic reserve areas (no-go
zones) that would be off limits to mining activity.

Developing a land use plan requires expert assistance, the use of participatory methods (such as
participatory mapping), wide distribution and popularization of its contents.

ANIMATION ACTIVITIES
e Small group work to discuss and analyze the use of lands and natural resources.

e Participatory mapping, accompanied by technical experts.

e Game of “farmers” and “miners”.

Objectives: Identify and discuss the use of the community’s lands and natural resources.

Form small groups of five to six people (separate women and men) and give each group an image of a
natural resource. You can bring your own images or you can ask participants to bring their own objects or
images representing natural resources. Ask each group to discuss the values and uses they associate
with the natural resources represented by the image or object. Facilitators can ask question such as:

- Is the natural resource important to community members?

- How is the natural resource used?

- Who is responsible for managing the resource?

- What are the values associated with this resource?

- How would the community be affected if a mining project had an impact on this natural resource?

Ask the women to reflect on their role in the community, on their specific knowledge, their interests, and
the link between these and the natural resource represented in the image. How would the women be
affected if a large project had an impact on this natural resource? Ask the same question of the men, that
is, how would they be affected by a mining project given their role, knowledge and interests.

The images can be glued on a large piece of paper. Ask each group to write or draw images summarizing
the main discussion points. Each group should be invited to make a report to all participants. (OA, 2014)
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Objectives: Develop a land use map by consensus and the use of GPS.

Site identification (at least 2 months in advance). Identify the site. This can be in response to a specific
request from a community about difficulties of access, control or use of resources; a change that will have
an impact on a community or region (mining project), the need to develop a land use plan, etc.

Survey (at least 6 weeks in advance). Hold discussions with community members and local authorities to
ensure you have their consent for the mapping project. Establish a calendar for the activities to be done
(identifying resources and activities, draft maps, etc.). Ensure that all groups of the community are
included. = See Unit 3.2 about consultations within the community

Logistics (at least 3 weeks in advance). Together, the team must define all selection criteria for the local
mapping facilitators (and ensure that they represent all groups of the community). Then discuss and
validate these criteria with the community.

Confirm calendar and assess logistics. The team should make a final visit to the community before the
training to confirm that everyone is still interested and available, that the mapping facilitators were chosen
by the community in accordance with the agreed-upon selection criteria, that the logistical questions have
been addressed, that the training site is appropriate, etc.

Training local mapping facilitators (3 to 5 days). Discuss with the community what a map is, by asking
someone to show where their fields are and then to represent this on the ground. Repeat these steps with
the other people until the map shows all the fields. Once the map is drawn on the ground, transfer it to
paper, group by group, then compare and discuss. When everyone has agreed on a final map, the local
mapping facilitators present the map to the other community members. Then create a sheet to collect
GPS data in the field. Once the team has returned, transfer the GPS data to a computer to produce the
first printed draft of the community map.

Producing and validating the map. The community corrects the information in the first printed draft of the
community map and provides the missing information. (RFUK)

Objectives: Understand the different sources of rules governing property and property rights. Reflect on
the coexistence of multiple legal systems (customary and statutory) and their differences. Learn about
basic negotiation rules and unequal power relations. Learn what it means for a community to trade its
rights.

Time required: 50 to 60 minutes. Materials required: Three large sheets of paper, pencils, a tree, a log or
any other solid object (e.g., a chair, a rock).

Divide the participants into two equal groups: “farmers” and “miners”. Describe the situation of a mining
company that wishes to construct a mine on one of the communities’ territories. Give each participant a
card with their team’s color. Each “farmer” should think about one or two things that the “miners” need to
do before starting their activity in the area (e.g., build a school, establish an irrigation system) and the
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reasons why “miners” need to do this. Each “miner” needs to think about one or two suggestions that can
convince “farmers” to come to an agreement. After the discussions within each team and after they agree
on the main points, participants should write down their thoughts on a large piece of paper.

Ask each team to choose one person as their representative. Each team’s representative must read their
team’s main points out loud. The two representatives should discuss on behalf of the teams and try to
come to an agreement. They should try to be fair to both the “farmers” and the “miners”. The points of
agreement should be written down on a third sheet of paper by someone who is appointed as secretary.
Allow ten minutes for the discussion.

To facilitate the discussion, ask participants to refer to the chart they prepared to identify the
characteristics of various forms of property rights that can exist on a piece of land to be used by the
mining company for its activities (e.g., community management, state ownership, individual
ownership/leasehold/use right). You may also add other arguments such as the need to protect the
environment, to provide employment opportunities, improve infrastructure, provide social amenities or
sources of food or revenue for the community. Discuss with participants why it is important to define rules
about using land or things and to establish institutions to make them function.

Some modifications to the game: Blindfold two players and ask them to stand in the center of the game
area, near the tree or other solid object. Set a time limit for the game. At your signal, the players move up
silently one by one and place their cards on the tree. If one of the blindfolded “representatives” hears one
of the players approaching, they point in the direction of the sound and call “Stop!” The caught player
starts all over again.

The discussion between the “farmers” and “miners” can be very educational. It can be played for the
community and followed by a discussion with the community members and an invited paralegal or NGO
representative with expertise on land and property rights.

Some questions for discussion:

* What rules do the “farmers” need to follow when they try to find an agreement? Where can the rules
regulating rights over land be found?

* Who is responsible for making sure everyone follows the rules? What would happen if someone breaks
arule?

* What should be done to ensure that “farmers” do not lose their means of subsistence in cases when the
State issues a land-use right to the “miners™?

* Why do the details of an agreement matter so much? Why is it necessary to think about time limits,
maintenance and running costs?

* Is it necessary to have consequences and sanctions for not following rules? Why? (FAO, 2010)
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MODULE 4 : HOW CAN A
COMMUNITY BENEFIT FROM
MINING?

The arrival of a mining project can create high expectations from local communities: to benefit from the
mining project, a job, a sum of money or various other advantages (water, electricity, paved road, medical
center, etc.) in exchange for the occupation and use of their lands or natural resources.

It is clear that in general, these expectations of benefits are not met — in fact, far from it. On the one hand,
the expectations may be much higher than the benefits that a mining project can realistically generate.
And on the other hand, a lack of dialogue between the community and other actors can contribute to
keeping expectations elevated and making ill-suited social investments. Access to and distribution of
mining project benefits is often a source of conflicts.

That is why the following questions are addressed in Module 4:

e What benefits can a community gain from exploitation of the mineral resources in its area? (Unit
4.1)

e How can a community negotiate and implement a community development agreement? (Unit 4.2)

e How can local municipalities best manage their financial resources gained from mining? (Unit 4.3)
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Unit4.1 What benefits can a community gain from exploitation of
the mineral resources in its area?
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TEACHING OBJECTIVES

e Generate understanding of the main types of benefits that can possibly arise at the national and
local level from a mining project.

o Define the requirements imposed on mining companies in terms of jobs, training and local
procurement.

THEMATIC CONTENT

What benefits can a community gain from exploitation of the mineral resources in
its area?

The main benefits from mining activity are money, purchase of services (jobs) and goods by the mining
sector, as well as the improvement of infrastructure and service delivery, which arrive at the local and
national level, directly and indirectly. Without an appropriate framework managing negative impacts and
distributing benefits, most of the benefits from mineral resources arrive at the national level, while the
negative impacts overwhelmingly arrive at the local level. Even when benefits are captured at the national
level, the State has the obligation to ensure that these riches are shared equitably by all Guineans (Art.
21 of the Constitution).

According to the Africa Mining Vision, the most important aspect when revenues are transferred to
communities (as well as revenues for the central administration) is the way the funds are managed and
used. Given that mining deposits only have a limited life, local economies which essentially depend on
mining exploitation can come to an abrupt halt if the use and management of the community’s revenues
is not sensibly planned.

There are several potential benefits, direct and indirect:
1. Direct economic and financial benefits
2. Jobs and purchase of goods by the mine
3. Infrastructure and service delivery

4. Voluntary contributions by companies.
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POSSIBLE BENEFITS FROM INDUSTRIAL MINING EXPLOITATION
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1. Direct economic and financial benefits

— At the national level
The installation of a mining company in Guinea carries a number of economic and financial benefits at
the national level: foreign direct investment, export earnings, government revenue, and jobs. The mining
sector is particularly strategic in Guinea: today it makes up about a quarter of government revenue and
generates 60 to 80% of the country’s export earnings. The mining sector demands significant investment
of money, but compared to other sectors, it creates very few jobs.

As concerns revenue from mining paid into the national budget by mining companies, the Mining Law
(Art. 165) provides an allocation of fixed fees and taxes?® as follows:

e 80% into the national budget
e 15% as a direct support to the budget of all of the country’s local municipalities®
e 5% into the Mining Investment Fund°.

— At the local level
The Mining Law provides direct financial benefits at the local level with the installation of a company on
a territory:

e Annual surface royalties. A company must pay annual surface royalties to local municipalities
from the moment the company arrives in an area, well before the start of exploitation of sub-
surface resources (Art. 160 of the Mining Law). = See Unit 4.3 about managing financial
resources

e Local Development Fund (LDF). Mining companies beginning commercial production
(beginning of the exploitation phase), are obligated to contribute 0.5 to 1% of their sales revenue
earned in the area, depending on the type of mineral extracted, for local development into a LDF
of affected communities as part of a community development agreement (CDA) (Art. 130 of the
Mining Law). = See Unit 4.3 about LDFs

8 The tax on extraction of mineral substances other than precious metals, the tax on industrial or semi-industrial
production of precious metals, the tax on quarry substances, the tax on exportation of mineral substances other than
precious substances, and the tax on exportation of artisanal gold (Art. 165 of the Mining Law).

9 An implementing text will determine the modalities of the transfer, use, management and control of the resources
allocated to all of the country’s local collectivities.

10 A fund intended to promote investment and development of the mining sector.
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e Compensation to families, individuals and others for damages and injuries caused by mining
activities (Art. 106 of the Mining Law). = See Unit 5.1 about compensation

e Mining company establishes and funds a fiduciary account for environmental rehabilitation,
in accordance with its ESMP, meaning an account that holds funds for the benefit of affected
communities to ensure the rehabilitation and closure of the exploitation site (Art. 144 of the Mining
Law).

The implementing texts specifying how these provisions will be implemented are still being drafted.

2. Jobs and purchase of goods by the mine

When the mining company or its sub-contractors hire local employees, or when the mining company or its
sub-contractors purchase goods and services locally, such as uniforms, fruits, vegetables and meats,
creating jobs in transport, construction or supply, this is called local content.

People living in communities often perceive that the distribution of mining company jobs is characterized
by favoritism and a lack of transparency. They also note that even for those jobs that they are qualified to
fulfill, companies or their sub-contractors often import workers from their own tribe or from other areas.

Mining companies have several obligations in terms of local contact: hiring Guineans, training employees,
or giving preference to Guinean companies (Arts. 107 to 109 of the Mining Law).

In terms of sub-contracting, the Mining Law demands that mining companies, as well as their sub-
contractors, favor Guinean companies. The proportion of Guinean enterprises must go from 10 to 30%
between the exploration phase and the 11t year of the exploitation phase. Mining companies are
obligated to use Guinean companies “on the condition that they offer comparable price, quantity, quality
and delivery times” as foreign companies (Art. 107). = See Unit 1.1 for an overview of a mining project’s
phases

The Mining Law establishes a quota system for Guinean employees. The law proposes a progressive
principle for mining companies (and their sub-contractors) to employ Guinean nationals and to procure
from local companies. All unqualified positions are reserved for Guinean nationals as of the exploration
phase, and management positions must go from 33 to 90% between the exploration phase and the 11t
year of mineral exploitation. Management staff must go from 50 to 100% and qualified workers from 66 to
100% (Art. 108 of the Mining Law).

Today, the number of market contracts offered by mining companies that can actually be fulfilled by
Guinean companies are limited, because Guinea lacks industrial units that meet the service standards
required by mining companies. There are many obstacles for companies in Guinea, such as failures in
electricity supply, lack of access to other necessary, basic infrastructure, administrative red tape, and
underdevelopment of the capital market.
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Few full-time jobs are available for the level of qualifications available in a village or in a given exploitation
area. Most of the village youth will be left out given the long waiting list for very few jobs.

Mining companies demand and must meet high standards. Today, Guinea has a very
small qualified workforce to fill the mining company’s technical jobs. Here are a list of typical jobs for
qualified workers during the mine’s exploitation (operation) phase:

TYPICAL JOBS DURING A MINE’S EXPLOITATION PHASE

Miners
Heavy equipment operators
Pipe fitters

Environmental scientists

Carpenters
Geologists
Safety experts

Clerks

Drillers and blasters

Human resource specialists

Security officers

Assayers

Supervisors Managers and executives Cleaning staff
Accountants Truck drivers Trainers
Laboratory technicians Electricians Landscape gardeners
Public relations specialists Welders Nurses
Administrative assistants Surveyors Lawyers
Mechanics Engineers and technicians Marketing personnel
Computer technicians Assayers Kitchen chefs and teams
(NRCan)

The Mining Law establishes a quota system for Guinean employees, and provides that the company may
reserve certain unskilled positions for members of the local municipality (Art. 708). Recruitment largely
depends on the company’s recruitment policy. Later we provide some advice on the measures that you
can demand from mining companies and their sub-contractors.

The number of jobs strongly depends on the phase in which the mining company is. As the diagram
shows, in the beginning during exploration, there are few jobs. Most of the jobs are generated later during
the development and construction phase, during which the local community has priority eligibility for
unqualified work. But few of these jobs will be permanent throughout the operation of the mine, a phase
which only requires a limited number of qualified workers. The number of jobs also depends on the
mining company’s recruitment policy, which is in large part profit-driven.
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LEVEL OF WORK DURING EACH PHASE OF THE MINING PROJECT

activity level

Labor /
Level of government revenues

Time
Exploration Operation Dt’osl-(losure

10 years of more 2100 years 10 yis 10 perpetuity

Development and construction Closure and decommissioning

—— Stylized profile of government revenue contributions
VoS years VoS years

(ICMM, 2014)

— The mine occupies our lands and natural resources, which were our means of survival.
The company doesn’t hire our youth. There are few other revenue-generating activities.
What can we do?
First, the mine must compensate any losses and injuries caused by the company’s activities to local
people’s means of subsistence. =2 See Unit 5.1 about compensation issues

Community development projects and participation of local municipalities in these, as well as local
municipality investment and social, economic and cultural development programs — whatever the source
of the funding — are the responsibilities of local municipalities (Art. 29 of the LML).

Enterprise facilitation initiatives, as well as public-private partnerships, can be additional means to support
economic development.

= See Unit 4.2 about CDAs

— What can we do to improve local content?
The State has an important role to play, together with mining companies, to increase local capacity and
local companies.

As a consequence, it is vital for local communities to reflect on the concrete measures that mining
companies and local authorities can adopt to address these challenges, in order for the local labor supply
to meet the demands of mining companies and their sub-contractors; for local companies to become
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competitive; for the agriculture sector to be structured in a manner to supply the mining company; for the
acquired competencies to continue to be used after the mining project ends, in order to gain long-term
benefits.

For example, the partners in the Simandou project have been working since 2008 to establish a training
platform for small- and medium-sized enterprises (SMEs). About 2,000 participants from almost 500
SMEs have benefited from the trainings to date.

Here we present a set of tools and measures that local communities and their local authorities can
demand of mining companies and their sub-contractors in order to implement transparent, open and
competitive recruitment and procurement processes:

1. Apply a communication plan of the industrial project at the national, prefectoral and local levels,
designed to inform people about:

— The project’s agenda,
— The number and type of jobs proposed,

— The hiring process (locations, competencies, eligibility of people directly affected by the
project, candidate selection process),

— The main markets for goods and services considered in the development of the industrial
project.

2. Creating information and recruitment offices in several areas of the project zone, accessible to
all affected communities, particularly to submit unsolicited applications and to publish or
disseminate job openings and tenders.

— These offices must be an obligatory step in the company’s and sub-contractor’s recruitment
of personnel; they must have sufficient means to implement a fully transparent recruitment
process, with control mechanisms to avoid any pressure or collusion.

— Regular communication of the needs and norms to be respected in order to obtain tenders for
goods and services.

3. Establishment of two databases:

— A database of available workers and their skill level, which must be consulted as a priority
during any recruitment by the mining company or its sub-contractors;

— A database of local companies and their field of competence, which must be consulted as a
priority during any procurement by the mining company or its sub-contractors.

3. Infrastructure and service delivery

Thanks to taxes paid into the national budget, the State benefits from resources that can serve to improve
infrastructure and service delivery. It is up to the State to assume its responsibilities towards its citizens
and its needs in terms of education, health and basic infrastructure. These responsibilities are shared
among the central administration, deconcentrated services and local municipalities. = See Unit 2.3 about
everyone’s respective roles and responsibilities

Often, local communities have been frustrated that the companies’ electricity or running water is not
shared with them, when their local economic activities would greatly benefit from a constant source of
electricity and running water.
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In many cases, a company has offered this service in
place of government, which is not viable and leads to
poor quality and a lack of local acceptance of the
service rendered. Companies or governments
choose which projects to do, instead of leaving this
choice to communities or aligning projects with local
and regional development priorities. Such an
approach where companies choose can often be a
source of conflicts.

4. Voluntary contributions by mining companies

Communities say that the company doesn’t provide them with a hospital, or a meeting room or other
infrastructure. Mining companies can contribute to — but are not directly responsible for — an area’s socio-
economic development. That responsibility falls on the State, and in particular on the central
administration, deconcentrated services and local municipalities. It is for the State to assume its
responsibilities towards its citizens and its needs in education, health and basic infrastructure. = See Unit
2.3 about everyone’s respective roles and responsibilities

An agreement can be entered into with the mining company to contribute to the construction of
infrastructure. However, responsibility for the functioning of that infrastructure is shared among
decentralized and deconcentrated actors, mainly local municipalities and the technical services.

Some mining companies commit to respect principles of sustainable development (reconciling their
economic activity with respect for the environment, social issues and systems of good governance) and
so acting in favor of local communities (without being obligated to), because it is in their own interest to do
SO.

Some challenges regarding benefits

Whether on the national or local level, there are several challenges in ensuring that the potential benefits
are transformed into actual benefits.

One of the main challenges is , which, given the omnipresence of the problem, the readers of
this Guide need no further explanation of, beyond initiatives such as the Extractive Industries
Transparency Initiative (EITI), an initiative to which Guinea has been accepted as compliant on 2 July
2014.

The major challenge beyond publication of payments is , at the national and local levels,

of the sums paid for the purpose of poverty reduction and the
country’s development. This demands transparency in managing the funds, as well as responsibility and
accountability of the actors involved in order to prevent misappropriation of funds. = See Unit 4.3 about
management of local financial resources

The decision of whether or not to extract a mineral resource should be preceded by an

: a calculation of the advantages in terms of royalties, taxes, and benefits for the company,
and then a deduction of the costs of monitoring environmental impacts that can last into perpetuity, as
well as managing the social impacts. The environmental costs of a mine can be significant — water
treatment for acid mine drainage can cost up to $1 billion. This calculation should show whether the
proposed mining project will generate a significant net benefit. (Goodland, 2012)
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A mine only has a limited lifetime and if there is a high rate of young people in mining jobs (directly and
indirectly), this can lead to increased dependency of the community or country on exhaustible
resources. This dependency endangers the local and national economy, which cannot survive after
mining projects end.

The large number of new arrivals, in combination with an increase in cash and a growing economy, can
lead to a loss of tradition and cultural identity. Increased work means there is less time available to
devote to traditional activities. For example, the local population in Moribadou, the village close to the
Simandou iron ore mining project, has rapidly increased over the past 9 years to 10 times its original size,
given the influx of people coming in search of work from others parts of the country and from neighboring
countries, such as Senegal and Ivory Coast. Local authorities say that the population growth has caused
problems due to changes in culture, on-going needs, increased cost of life, insufficient capacity of the
mosque, and insecurity risks for women. The existing services and infrastructure (for water, electricity,
roads, sanitary facilities, health and lodging facilities) are insufficient and under high stress. Immigration
has also raised health and safety issues, such as increasing rates of alcoholism and prostitution.

SUMMARY OF THE UNIT’S KEY LESSONS

Without an appropriate framework to manage impacts and share benefits, most benefits from
industrial mining occur at the national level, while the most severe negative impacts are felt at the
local level.

The potential benefits of a mine at the local level, both direct and indirect, include (1) direct
financial returns, (2) jobs and local purchasing of goods and services, (3) infrastructure and
service delivery and (4) voluntary contributions from companies.

Mining companies are subject to several obligations to give preference to Guinean companies
and employees, using a scaled approach. But mining companies require specialized skills and
materials. Today, Guinea has few of the qualified workers or industrial units necessary to meet
these needs.

Local communities can make a number of demands on mining companies and their sub-
contractors in order to ensure an open, transparent and competitive recruitment and procurement
process.

ANIMATION ACTIVITIES
e Presentation of the unit’s concepts.

e Presentation of the diagram, “Possible benefits from industrial mining exploitation”, followed by
discussion for better understanding.

e Small group discussions to identify the baseline and to prepare an action plan (see box below).

Objectives: ldentify from the participants’ point of view the possible benefits of a mining project, and
supplement the list with the benefits identified in the unit.

Questions to ask participants: What benefits can a mining company bring to a given area at the local
level, whether directly or through financial contributions to local administration budgets?

Checklist for the facilitator of the possible benefits:
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Local jobs (by mining companies and their sub-contractors, during construction and exploitation); training
programs (corresponding to the identified needs, awarding scholarship grants, assistance to teachers and
existing educational institutions, literacy program, etc.)

Infrastructure projects (transport — trails, roads, bridges, railways, etc.; electrification or developing new
and renewable energy sources, improving health infrastructure, education, access to drinking water,
construction of buildings for social, religious and cultural uses — youth center, sports field, mosque, etc.)

Support program for public health (prevention of epidemics — AIDS, Ebola, malaria, etc.; promoting
hygiene and sanitation); support for cultural and sports projects

Develop projects to improve agriculture and animal husbandry; support to agricultural and agri-food
sectors (processing and valorization of local products)

Support to artisanal mining; creation of new revenue-generating activities for vulnerable groups; micro-
credit program; support for tourism development; local procurement (food, construction, maintenance,
etc.); support to local businesses; compensation

Capacity-building for local authorities; promoting inter-village cooperation; support to emergence of
committees and cooperatives

Objectives: Identify the baseline for recruitment and local procurement, in order to better understand how
to act to improve the situation.

Divide the participants into small groups and ask them to discuss several questions:

Did the mining company formalize a detailed and transparent strategy for recruitment and procurement?
Does the mining company respect past agreements / the recruitment procedure?

Has the company planned support for redundant employees (bonuses, support for retraining, etc.)?

Do we as community members act transparently? Do we prohibit pressure tactics, nepotism, favoritism to
access jobs and market offers? Have we formally denounced any such behavior and non-compliance to
the competent authorities (mining company, local authorities, etc.)?

Objectives: Reflect on local content measures that participants can demand.

Divide the participants into small groups and ask them to discuss several questions: What local content
measures can they think of in order for mining companies to use local labor? To improve the
competitiveness of local entrepreneurs? To acquire skills that can be used beyond the mining project?
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Ask some of the small groups to share their answers with all participants. For this group discussion, the
facilitator can use the unit’s text and the following list of local content measures as a checklist: access to
company specifications to provide goods and services; training workers in the operation and maintenance
of mining infrastructure; basic training in business and management techniques; training on quality
standards; training in the logistics, transport, catering, hospitality, construction, and mechanics sectors,
etc.; access to investment credit; creation of vocational training schools; recruitment of trainers; grants for
business creation.

Divide the participants into small groups and ask them to discuss several questions:

What is our vision of the long-term development of the territory? = See also Unit 4.2 about LDPs of local
municipalities; Unit 3.2 about a shared vision for the communities’ future Do the mining companies
respect Guinean laws and regulations on local content? What are the gaps of local laborers and
companies in order to meet the needs of mining companies and their sub-contractors? What actions can
help us both meet the project’'s needs and diversify our local economy (in which sectors is it strategic to
invest)? Discuss the responses of some of the small groups in plenary. Working with all participants,
develop an action plan. = See Advice for facilitators > Basic animation activities > Action plan

Objectives: Initiate reflection on the obstacles to negotiating economic benefits and develop proposals to
act differently in order to obtain better results.

- See Advice for facilitators > Basic animation activities > Forum theatre

Scenario: Two community representatives travel to the city to meet with the mining company
representative, Mr. X, accompanied by his secretary, to discuss the proposed mining project. Mr. X is very
formally dressed, speaks almost none of the local language and, from the beginning, emphasizes the
need for quick action concerning the main problem, which he wishes to discuss with the community in a
climate of mutual respect, trust and cooperation, to ensure that everyone benefits from the proposed
project.

Mr. X presents multiple tables and complicated statistics. He comes back repeatedly to the scientific
nature of the data; cites success stories from around the world; highlights the immense advantages for
the community in terms of economic development and particularly job creation; and concludes by saying
that this project, without risk on the whole, is truly the only option for the community to become part of
what has become an invincible force for good in the world, that is, globalization. The two community
representatives are slightly outpaced by the technical language used by Mr. X. They take out their
notebooks to jot down the key points mentioned, but Mr. X assures them there is no need for any useless
paperwork: “More paper means less trees.” He tells them that his secretary will take notes, which will be
shared with them in due course.
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The two representatives stop taking notes and ask about the precise nature of the mechanisms for profit-
sharing and how much profit the company will earn. Mr. X, slightly irritated, assures them they have
nothing to be afraid of and that the community will have the best possible offer in these hard economic
times. The two representatives nod their heads, express their gratitude for the proposed project and ask
for more time to consult with their community, because they cannot give their consent without additional
community dialogue. In addition, they suggest that the next set of discussions be held in the community,
so that Mr. X can have a deeper and more personal understanding of the realities on the ground. This will
also allow the representatives to avoid being accused of reaching an agreement behind the backs of all
the other community members.

This proposal is squarely rejected by Mr. X: “Do not involve me in your internal problems.” He insists that
the final decision be made as soon as possible, because time is money, and in these times of global
economic crisis, life punishes those who come too late. He asks the two community representatives to
sign a blank sheet of paper that he will fill in later with details of a preliminary agreement, including terms
and conditions addressing economic, social and environmental impacts and mitigating the damages the
project might cause.

When the two representatives hesitate to sign, Mr. X reassures them in a charming manner that they
have nothing to be afraid of: “Now is the time to act and ensure the long-term survival of your wonderful
community. Trust me, once this is finished, we will all be a rich and happy family.” As he says these
words, he hands them an envelope containing a large sum of cash. The two representatives quickly look
at each other, smile shyly, take the envelope, and sign the preliminary agreement. (OA, 2074)
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e Facilitate understanding among local actors of a community development agreement (CDA) as a
support to a Local Development Plan (LDP), ESMP and Local Development Fund (LDF).

e Provide guidance on the negotiation process for a CDA.

¢ Provide guidance on monitoring and implementing a CDA.

What is a community development agreement (CDA)?

A community development agreement (CDA) is a contract concluded among local communities
(sometimes also the State) and the mining company that aims to avoid and minimize a project’s negative
impacts, compensate local communities for unavoidable impacts, and ensure that local communities
receive a share of the project’s benefits that they would otherwise not receive. A CDA is at the same time
a means of anticipating and avoiding conflicts between communities and companies, to establish
communication lines, early warning systems, and mechanisms to address and resolve tensions and
emerging problems. (O’Faircheallaigh, 2014)

One of the conditions for obtaining an exploitation permit or a mining concession is the negotiation and
signature of a CDA between the mining company and local communities (Art. 130 of the Mining Law), as
well as establishing and funding a Local Development Fund (LDF). The implementing text of Article 130 is
being drafted and will further define its implementation. = See Unit 4.3 about LDFs

The purpose of a CDA according to the Mining Law is to establish conditions favoring efficient and
transparent management of contributions to local development paid by the exploitation permit holder,
while taking into account capacity-building of communities in planning and implementing their community
development program (Art. 130).

— What advice do other local communities have about CDAs?
1. It is recommended to consider precursor agreements with the mining company before negotiating
and signing a CDA, in order to establish relationships and trust among the parties. Such precursor
agreements can vary from a memorandum of understand, to terms of reference for negotiation of the
CDA, to a letter of intent, a consultation agreement, etc. For example, in Suriname, communities affected
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by exploration activities for a bauxite mine were frustrated that company representatives came to the site
without prior notice. They drafted a simple letter of intent which declared, among other things, “We must
be informed in advance of meetings, because it is not fair that you appear on site and expect us to stop
everything that we are doing in order to meet with you. We need copies of documents in advance, and
the documents must be drafts so that we can

comment.” (NSI, 2011)

2. It is recommended to have a

of local communities. A
mining project has a limited lifetime and the
revenues are exhaustible. = See Unit 3.2 >
Animation Box: Shared vision for the
communities’ future

It is important that the CDA serves as a lever for
communities to carry out their development
responsibilities: to strengthen their local socio-
economic diagnostic and Local Development
Plan (LDP). The LDP of a municipality constitutes
the principal strategic instrument for territorial
planning, which must not be concentrated on
mine development, but instead integrate all
issues of local development. Every local
municipality must have an LDP (Art. 511 of the
LML).

3. It is also recommended to

. The ESMP is the instrument that
obligates the mining company to avoid and
minimize negative impacts. Integrating these
measures into the CDA is a strong means of
ensuring implementation of the ESMP, as well as
to monitor and establish consequences for non-
compliance. = See Unit 1.3 about ESMPs

As part of the decentralization process in the Dominican Republic, a new law required municipal councils
to constitute the municipal government and to be responsible for community development. But the
municipal councils had neither the ability nor the means to implement their obligations under the new law.
That is why a mining company and its partners entered into partnership with the governments of three
municipalities near the company’s gold mine, together with the Dominican federation of municipalities, the
Canadian Embassy (the company's home state) and a local NGO to support the municipal councils to
prepare and implement Local Development Plans, as provided for by the new law.

The tripartite partnership process between the local government, the mining company and civil society,
took place in several stages: preparation and capacity-building of each partner; roundtables to plan the
development plans; building consensus on the development plans through forums and meetings held for
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civil society by municipalities, and holding municipal plebiscites; and approval of the plans by
implementing municipal agreements on projects discussed in municipal forums with civil society
organizations.

Thanks to this support, the three municipalities near the mining site were the first since the law’s entry
into force to create multi-year local development plans by involving local community members. The
municipalities were also the first to form municipal economic and social councils, and municipal
environmental units, to hold municipal plebiscites, to approve a development budget, and to create social
monitoring committees to monitor the works and projects of the municipal government. (Ausland & Tonn)

Experiences of other communities show that CDAs can only lead to equitable and sustainable solutions if
there is a fundamental equality in bargaining power between communities, the State and companies, and
if care and expertise are applied to their negotiation.

The results of a CDA — meaning the scale of benefits and effectiveness of mitigation and compensation
measures — depends in large part on the relative bargaining power of local communities on the one hand,
and the company on the other. This relative bargaining power is determined by the degree of social
cohesion of the community, the strength or weakness of local political organizations, human, financial and
information resources available to local communities, and the experience of a community with industrial
mining, to name just a few factors.

The success of a CDA also depends on the community representatives and the degree to which the
representatives are demonstrably legitimate and capable of articulating and promoting the wide range of
community interests. If some interests are excluded, this can seriously weaken community bargaining
power and so undermine the agreement. (O’Faircheallaigh, 2014) = See Unit 3.2 about consultations
within communities

This challenge is an opportunity for the State and civil society to accompany local communities, to provide
support and resources for local
community empowerment.

How do you prepare for
negotiations?

Negotiating a CDA is a long
process for communities; it
requires a lot of time in advance
to prepare, as well as resources
and technical expertise during
the negotiations. A CDA can
often take two or three years to
negotiate, and must be
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concluded before mine construction starts. A CDA should also include clauses for a participatory
evaluation every three to five years, which can lead to renegotiating its terms.

Resources are necessary to survey the needs of local communities and to define priorities for the
negotiated agreement; to allow participation of community members in preparing and undertaking
negotiations; to allow community negotiators to meet with the mining company; and to provide local
communities with required for complex negotiations
concerning large projects.

Access to experts is further required to adopt a strategic approach to negotiations; to appreciate the
needs and priorities of the other parties; to understand the economics of the proposed projects; to design
revenue-sharing and compensation measures that both respond to community needs and at recognize
commercial realities; to design efficient mitigation measures as well as their implementation; to draft
agreements that are sufficiently specific, relevant and binding, yet sufficiently flexible to adapt to changes.
(O’Faircheallaigh, 2013)

Communities can and ask for funds from the State, the mining company or another
funder. Many companies have financed negotiation processes, impact studies, and consultations within
communities in order to negotiate a CDA. A community can also form a partnership with an NGO.

To avoid and manage the disadvantages and risks associated with mining company funds (for example,
the company may try to influence the negotiation results, the community’s choice of consultants, etc.),
and to reaffirm the independence of the community despite company funds, it is recommended to
conclude in the form of a memorandum of understanding in order to address the
issue of financing throughout the process of consultations and negotiations. It is useful to set aside a sum
of money as emergency funds, in case the company stops its funding. The community should always
have funding sources in addition to any funds from the company.
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BUDGET ITEMS

Access to legal, technical, economic and negotiation expertise
Socio-economic field work for consultations
Transport, travel costs (gas, motorbike, etc.)

Information management and communication (print and distribute important documents)

Consultation activities within the community (renting meeting rooms, interpreters,
facilitators, creating image boxes, etc.)

Research, analysis and preparation for the negotiation team

Translation and transcription costs

(IBA Toolkit)

— Set up a negotiating team
Based on other communities’ experiences, it is recommended to set up a well-structured team to lead the
negotiations, made up of individuals from the community who have experience negotiating, who know the
law and the community’s rights. Within the team, there are certain key roles that should be assigned (see
the diagram below). Each team member’s mandate must be clear.

The negotiating team will be responsible for communicating with the mining company, for consulting with
community members, and for collaborating with community leaders. In this context, they must ensure that
the interests of different community members are represented, and that the leaders and members are
informed in order to make a decision. If a mining project may affect more than one community, the
negotiating team can represent multiple communities. It must be clear who can sign the CDA (which
member of the negotiating team, or which community leader) and ensure communication between them.

The negotiating team must try to keep all internal conflict out of view of the mining company. Otherwise
the company, the State or other actors could use the division and conflicts within the community to pit
some community members against others. If community members fight among themselves, they lose
time, energy and resources. (NS/, 2011)

— Create an action plan to gather and manage information

The information communities need in order to negotiate include, among others: the relevant national laws
and regulations, the conventions negotiated between the company and the State, all permits obtained by
the mining company, correspondence between the company and the negotiating team and/or the lead
negotiator, the ESIA, the ESMP, drafts of agreements, the LDP of the local municipality, the water supply
plan (see Unit 1.1), baseline studies, etc. This information will help establish the baseline of the
community and gather information concerning the mining project and the company. = See Unit 6.2 about
baseline studies, as well as information to gather about the mining company and the mining project
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KEY ROLES IN THE NEGOTIATING TEAM

Organizes the team, leads the negotiations, speaks during
meetings, reports to the community

Lead negotiator

Provides counsel

Keeps meeting minutes, manages communication with the
Secretary company, the State and other parties, keeps a register of
community concerns

Monitors expenses, manages funds necessary for negotiations until

Budget manager the end

Specialists For example, a lawyer, a geologist or environmental specialist.

(NSI, 2011 & IBA Toolkit)

— Develop a communications strategy
Communication among the negotiating team and the community is of prime importance. Given that it is
impossible for the team to communicate continually with community members, everyone must understand
how and when they will be consulted, and when information about negotiations will be shared.
Consultations within the community must take place before any negotiation with the company, and
must continue once negotiations start, in order to ensure that the community’s expectations will be
respected as much as possible. = See Unit 3.2 about
consultations within the community

Communication strategies with community members can
change over the course of negotiations. At the start, the
team must share as much information as possible, because Informed decisions need context. Wise
this helps the team to understand the needs and interests decisions need dialogue — among the
of community members; this also helps justify the team’s
mandate to lead the negotiations. After negotiations have
started, the team must regularly update community the wider community.” (NS, 2011)
members and ensure it understands community member j
questions and issues. (NS/, 2011)

“All decisions need information.

team members, and at key times with

— Evaluate and improve the negotiating position
This involves evaluating the strong and weak points of the
community’s negotiating position vis-a-vis the company. For example, conflicts and divisions can weaken
the negotiating position of the community and lead to a bad agreement. A good understanding of the
applicable laws, the mining project and the mining company can improve the negotiating position. Don’t
forget that these are negotiations — not necessarily the conclusion of an agreement. Sometimes you
simply discuss each side’s expectations.
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How do you negotiate and come to an agreement?

— Rules and procedures for the negotiations
It is recommended to develop terms of reference for the negotiations. These terms of reference for
meetings between representatives of the community and of the mining company should be mutually
accepted and written. Here are some key aspects to take into account:

Time limits. Define reasonable time limits for community representatives to consult their communities.
This helps avoid tension and unfairly using time pressure at key moments in the negotiation.

Confidentiality. Even if confidentiality may allow some parties to speak more openly, it can also be
counterproductive, because it blocks transparency and accountability to the broader public. One way to
address this is to use a third-party observer. Another way is to allow that even if the negotiation process is
confidential, the results of the negotiation must be subject to public scrutiny.

Waivers. Try to always refuse waivers (a renunciation of certain rights, such as the right to seek judicial
remedies) in the terms of reference for negotiations, or in any other agreement with companies. If the
company insists on a waiver, here are four elements for fair and relevant waivers:

1. They should be mutual.

2. They may only extend to issues that are concretely addressed in the negotiations or the
agreement.

3. They should only bind parties during negotiations and after, solely when an agreement has been
reached. Where negotiations fail and are ended, the waiver no longer has any reasonable
justification.

4. They may not extend to criminal actions. Persecution of criminal offences cannot be the subject
of private negotiations and instead constitute a duty of the State in the public interest. (Miller-
Hoff)

— Being strong during negotiations
The negotiating team must be strong during negotiations. Some lessons learned by other negotiating
teams include:

e Negotiations must be documented in detail and in writing, such as by minutes mutually agreed to
and signed. Disagreements should also be documented.

e Establish principles for the negotiations with the company (for example, that the company
respects the community’s rights).

e Determine the schedule for the negotiations. Sometimes it is better to start with the easier
questions in order to have some quick wins.

e Know how to run an efficient meeting, meaning the team is united, has a plan that it follows, there
are one or two people who speak, and notes are taken.

e Hold team meetings before and after each meeting with the company, so that everyone is clear
on the plan and their role before the meeting, and so the team can discuss afterwards what
happened during the meeting, and what can be done to improve or what they have to do next.

e Manage offers. It is better for the community to make an offer, rather than only responding to
offers made by the company. (NS/, 2011)
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Pressure tactics during negotiations. Several tactics can be used to be strong in the negotiating room
and in other contexts. For example:

140

There should be about the same number of persons of the same status during a meeting. This
means that community leaders should not be present if there is no higher-level company
representative present. This also means that company officials should not outnumber community
negotiators.

Leaving the room in protest (a “walk-out”) is a very serious way to apply pressure if the company
is not negotiating enough. But a walk-out must always be followed up with a letter to the company
about what can be done to change matters. Also remember that this tactic can be used only once
or twice, otherwise it will no longer be effective.

Strong characters can be brought into the negotiations at key moments — such as elders, children
or women. This can help add weight to an issue that is very important to these groups. Harmful
people, or community people who cause damage to the negotiations, should be removed
appropriately.

Meetings should take place in the community and not in the company’s offices. The negotiators
will be more at ease in this setting, and the process will at the same time be more visible to
community members.

Alliances with NGOs or communities in another country who have concluded agreements with the
same company can change the balance of power in favor of the community.

Contacting the project’'s funders, or sending letters to the company’s board of directors or
shareholders can also increase community power. (NS/, 2011)

— Model clauses of a CDA

According to Article 130 of the Mining Law, the CDA must include, among others, clauses about training
local community members, environmental and community health protection measures, and the process
for developing socially-oriented projects. The following table of possible model clauses is simply a list of
suggestions based on CDAs concluded in other countries. The implementing text for Article 130, as soon
as it enters into force, could determine CDA clauses in Guinea, including mandatory and optional clauses.
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Local Development
Fund (LDF)
contribution and
management

Local content

Work conditions

Cultural heritage

ESMP monitoring

Mining site access

Compensation

Post-closure access to
infrastructure

POSSIBLE MODEL CLAUSES IN A CDA

» Determine the level and procedure for the company’s contribution to the
LDF, as well as the management and use of LDF funds (steering
committee, management and operation rules, principles for consultative
committees, participatory evaluation) = See Unit 4.3 about LDFs

» Determine savings by local municipalities to save financial resources in
order to adapt to life after mine closure. For example, the plan for
allocating, managing and monitoring revenue from the Chad-Cameroon oil
pipeline requires saving a portion of the State revenue “for future
generations.”

* Determine the conditions for local municipality inhabitants to provide
goods and services to the company. Determine recruitment requirements
for jobs, including for women. = See Unit 4.1 about local content

» Determine work conditions for communities, and assist company
employees to better understand community culture (forms of
communication, trainings to help external workers better understand local
culture).

» Determine measures to protect the community’s cultural heritage. = See
Unit 5.3 about cultural heritage

* Determine in detail how to verify implementation of the ESMP, for
example, how local communities will be involved in defining, supervising,
monitoring and managing environmental and social impacts. = See Unit
1.3 about ESMP and Unit 6.2 about joint monitoring

* Provide for compliance with higher environmental standards, such as the
environmental laws of the mining company’s country of origin, the IRMA
norms, safeguard policies, etc.

» Determine the boundaries of company employee movement (prohibit
access to a sacred site).

» Determine conditions under which community members can access the
mining site. For example, in Ghana, a group of women negotiated for a
monthly guided visit of the mining site. In Mongolia, the tripartite
agreement established access conditions for artisanal miners. = See Unit
1.1 for the Mongolia case study

» Determine compensation for economic displacement derived from the
project’s use of the area. = See Unit 5.1 about compensation

» Determine access to infrastructure and installations after the mining
project’s closure (building, roads, ports, bridges).
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Implementation » Determine communication: details of the means, frequency, and
representatives (of the community and company) for meetings to manage
the CDA after signature in order to verify its implementation.

* Provide quotas for male-female representation (30% women is
recommended) for any team, cluster, consultative committee, etc. within
the scope of the CDA.

* Provide measures to guarantee and ensure the CDA’s execution, in case
one of the parties does not fulfill its obligations.

* Determine detailed measures to resolve and manage conflicts. The
community should work together with the company to put in place a
grievance mechanism well before the CDA.

Legal provisions « All legal provisions, including waivers, should be negotiated and reviewed
by a lawyer before signing the CDA, because companies may try to slip in
clauses limiting community rights.

* Determine conditions for a participatory evaluation that serves to
renegotiate the agreement’s terms every 3 to 5 years.

New owner of the mine | + Determine conditions for compliance with the CDA by any new owner of
the mine, if the mine changes hands through purchase/sale of companies.

(Adapted from NSI, 2011)

A CDA is a legal agreement, which requires the parties’ consent, their capacity to contract, a certain
object forming the subject of the engagement, and a lawful cause (Art. 649 of the Civil Code). Consent is
not valid if it was:

e givenin , for example, not understanding the contract’s scope, object or content,
e extracted by , including the fear of physical or moral violence; or
e obtained by fraudulent means known as (Arts. 650 to 655 of the Civil Code).

This means that the developer, the company, the State, etc. may not exert pressure on the negotiating
team or other community members, and that they are not allowed to threaten or force you by any means
to make a decision or give your consent to a CDA. 2 See Unit 3.2 about risks of manipulation
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How do you implement a CDA and maintain relationships?

The promised benefits of a CDA do not arrive automatically after signing the agreement. Several factors
internal and external to the CDA can influence its implementation and the relationships among
communities, the company and the State. To that end, several of the model clauses in other CDAs
provide monitoring procedures, conflict management mechanisms, and trainings to ensure
implementation.

SOME PRECAUTIONS BEFORE SIGNING A CDA

Never sign a legal document
before consulting with a legal
advisor or an NGO
representative

Take the necessary steps to
legalize the agreement under

Guinean law and ensure that
the agreement complies with
applicable laws and policies

The CDA should create
institutions or clearly attribute
responsibility to certain
persons to verify compliance
with the agreement

Verify that the commitments
and objectives in the
agreement are clear

Verify that detailed plans and
funds for supervising and
monitoring project impacts, as
well as supervising and
monitoring implementation of
the agreement, are included
in the CDA with agreed goals

Integrate sanctions (fines) if

the agreement's conditions

are not met by the company

or communities, as well as

incentives (rewards) if they
are met

(NSI, 2011)
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SUMMARY OF THE UNIT’S KEY LESSONS

A Community Development Agreement (CDA) is an agreement between affected communities
and a mining company, also possibly involving the State, which aims to avoid and minimize a
mining project’s negative impacts, compensate affected communities for unavoidable impacts,
and ensure that local communities receive a share of the project’'s benefits that they would
otherwise not have received. The execution (signature) of a CDA is one of the conditions required
for a mining company to obtain an exploitation permit or mining concession.

Based on experiences of other local communities, it is recommended (1) to conclude precursor
agreements with the mining company, (2) to integrate the Environmental and Social Management
Plan (ESMP) into the CDA and (3) to ensure that the CDA serves to implement the affected
communities’ shared vision for the future as well as the Local Development Plans of affected local
municipalities.

The success and results of a CDA depend in large part on the communities’ and company’s
respective bargaining power. Given the significant imbalance in this regard, communities require
significant lead-time, a budget and technical assistance to prepare for and negotiate a CDA with a
company and the State.

Typical clauses in a CDA address the contribution amount and management of the Local
Development Fund (LDF), local content, working conditions, cultural heritage, ESMP monitoring,
access to the mine site, compensation, post-closure access to infrastructure, communication and
implementation, legal provisions, and provisions in case of mine ownership transfer.

A CDA concluded when local communities do not have or understand all relevant information, do
not have access to expertise, or are limited in their preparation time, can leave them worse off
than if they had not concluded a CDA.

ANIMATION ACTIVITIES

Presentation of the unit’s key lessons.
Discussion to emphasize the importance of the LDP (see box below).

Activity to develop a shared vision for the community’s future. = See Unit 3.2 > Animation Box:
Shared vision for the communities’ future

Forum theatre to reflect on and develop an action plan to overcome obstacles to negotiating a
CDA (see box below).

Objectives: Improve understanding of how a mining company can support local municipalities to develop
a Local Development Plan (LDP), and the importance of developing an LDP.

Discussion questions:

How did the mining company and other partners help the local government to develop and implement a
local development plan?

Is it a good idea for a company to help local government in this manner? Why or why not?

What challenges do you see to implement this approach in your community?

> See also Advice for facilitators > Basic animation activities > Discussing a case study
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Objectives: Initiate reflection on the obstacles to negotiating a CDA with a mining company.
- See Advice for facilitators > Basic animation activities for guidance on forum theatre

Scenario: Community representatives arrive at the office of the mining company representative, Mr. X,
which is located in an affluent business neighborhood in the capital. It was very difficult for them to get
there, as they had to pay high transport costs and could only come by public transport. The community
representatives are tired and they feel pain everywhere. The entrance to the office is full of luxury
furniture and very formal, not at all familiar. Yet, the representatives feel that they have come well-
prepared and are ready to negotiate an agreement that will truly benefit their under-developed
community.

While they wait for their appointment, the community representatives notice a man leaving Mr. X’s office
who is in visible distress. He looks quickly at the representatives before strongly expressing his frustration
at having been deceived by the company. The representatives look at each other in surprise and are just
about to approach this man, when Mr. X comes out of his office and welcomes them with exaggerated
cordiality. He quickly pushes them into his office, asks them to be seated, and after quickly asking about
their health and giving them a glass of water, turns to business and communicates his strong belief and
satisfaction that today will be a day that none of them will forget for a long time.

The meeting starts with Mr. X asserting the need for quick decisions. He allows 5 minutes for questions
about the CDA. The representatives inquire about the modalities to supervise implementation of the
ESMP, the contribution to the LDF, the consultative committees, the waivers, access to site for artisanal
miners, and request more time in order to sufficiently consult with the community. In response, Mr. X
shows signs of irritation and, speaking more loudly, reiterates the risk-free nature of the CDA, clarifies that
a decision must be taken immediately and concludes by saying that this is an opportunity for now or
never.

Returning to his overstated conviviality from earlier, he smiles and asks the community representatives
not to stop economic development and critical progress, especially for the community’s youth. He also
mentions that recently, persons opposed to large-scale development projects were physically attacked by
members of their own community, something which should not be repeated in the future, because blood
is always bad for business. He places the CDA in front of them. The community representatives look at
each other, visibly uncomfortable, then nod and sign the CDA.

Mr. X: « Congratulations. You have just saved your community from extinction. » (OA, 2014)
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Unit4.3 How can local municipalities best manage the financial
resources gained from mining?

EAMPL DL M NGES PRATIQUES KU BB UF Vi (oMMNE |, XML UL Boases PRITWES ru BREM 05 BMIQUE
EN PRESEAKE 0L MR LE MARE . EN TWESEAL DL MR LE MNRE |,

% INSUCO

TEACHING OBJECTIVES
o Define what a budget is: family budgets, local municipality budgets.

¢ Identify financial mechanisms that encourage good financial governance by local municipalities of
funds from mining activities.

o Initiate reflection on agreement and decision-making about appropriate use of the local
municipality budget and LDF.

¢ |dentify the main methods to control local budgets.

THEMATIC CONTENT
What is a budget?

A budget is the total expenses and revenues (income) during a given period, usually one year. Families,
local municipalities, companies, CSOs — everyone has a budget. The total expenses for the year must
equal the total revenue for the year. This is the concept of a balanced budget. (MATD)

— Family budget
For example, a family budget is the total expenses and income over a one-year period. Annual family
expenses mainly include: food, housing, rent, clothing, health, education and recreation. Income mainly
includes: salaries, income from revenue-generating activities, donations (money orders, transfers, cash or
in-kind donations), loans (loans to friends, neighbors or micro-credit institutions). Here are two examples
of a family budget:
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Family A’s Budget Family B’s Budget

INCOME GNF INCOME GNF
Annual income 12,000,000 Annual income 13,000,000
Gift 3,000,000
TOTAL INCOME 12,000,000 TOTAL INCOME 16,000,000
EXPENSES EXPENSES
Food 5,400,000 Food 5,400,000
Housing 2,400,000 Housing 2,400,000
Clothing 1,200,000 Clothing 1,200,000
Health 2,400,000 Health 2,400,000
Education 600,000 Education 600,000
Motorbike 3,000,000
Radio 500,000
Recreation 500,000
TOTAL EXPENSES 12,000,000 TOTAL EXPENSES 16,000,000
(MATD)

In the context of mining activity, a family’s income can increase. But at the same time, the cost of
expenses can also increase due to inflation. And workers who receive a salary for the first time ever may
not manage their expenses well, which can lead to alcohol abuse and domestic violence.

— Local municipality budget
Just like a family, a local municipality has a budget of its total expenses and public revenues, calculated
over a one year period, which must always be balanced.

A local municipality’s expenses can be classified into compulsory and non-compulsory expenditures.
Compulsory operating expenditures include compulsory operating expenses (building maintenance, office
costs, duty allowances, etc.) and compulsory investment expenditures (those required to implement the
Annual Investment Program (IAP) for the LDP’s annual activities, etc.).

Its revenue includes tax revenues (duties and taxes), non-tax revenues (surface royalties, etc.), state
grants and various incidental revenues (grants, loans, subsidies, etc.). Revenues can be classified into
operating revenue and investment revenue (the resources necessary to implement the IAP, etc.).
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In the context of mining activity, the local municipality’s revenue will be increased by:

e As of the arrival of the mining company, well before the start of exploitation, payment by the
company of surface royalties (Art. 160 of the Mining Law); and

e At the start of the exploitation phase, the company’s contribution to a Local Development Fund
(LDF) in the amount of 0.5 to 1% of the mining company’s sales revenue earned in the zone,
depending on the mineral type extracted, and in accordance with the Community Development
Agreement (CDA) concluded with local municipalities (Art. 130 of the Mining Law).

CHARACTERIZATION OF HOW A LOCAL MUNICIPALITY BUDGET FUNCTIONS

Budget Revenue Expenses Results
Operations Taxseusr,f;jéjet}ies, Maintenance, mulﬁﬁ:ci:sglity
budget royalties allowances, etc. operations
Investment : : ! Socio-economic :
— budget, : — LDF : — development : — 'ﬂﬁ:ﬁg}ﬁ"tcl;‘g/f :
. including LDF : : :  projects : 9 :

Some challenges related to budgets

Several challenges related to financial resources from mines can arrive at the family or local municipality
level.

For example, when a person receives compensation — perhaps a sum of money that the person has
never before held — they risk spending the money recklessly. He could buy a motorbike or a car with all
the money, and then some time later, no longer have money to pay for the fuel consumption or engine
maintenance. Often, compensation is paid to the man heading the family, so the man can take a second
wife, but the money does not suffice to support the larger family.

The challenge for local municipalities is to ensure the appropriate and transparent use of its resources —
including financial resources from the mine — to achieve their local development strategies. Each local
municipality is required to have an LDP, and an AIP to ensure the LDP’s annual implementation through
the municipality’s investment budget. They must also be able to ensure the rigorous and transparent use
of these resources to the mining companies providing the funds.
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How is financial resource management and use supposed to be done according
to law?

Once it is developed and approved by the council, the local municipality’s budget is made public (Art. 400
of the LML). The public is given notice of the budget’s availability by the means of communication chosen
by the local municipality (display, radio, etc.).

This allows local municipality residents to analyze the relevance of the local municipality budget and to
demand its review if necessary. The most important elements at this stage of analysis include verifying
the budget’s coherence with the LDP, ensuring accuracy of the fund’s source (and in particular those from
the mines which are by law made public), and balancing the revenue with the expected expenses.

Analyzing local municipality budgets is essential to determine whether public revenue is spent wisely and
respects the principles of good governance. It allows citizens to understand the actions of local authorities
for local development, to approve them, or ask for them to be refocused.

Local municipality budget analysis is not linear and can change depending on the objectives set, the
phase of the financial year or the tools being used. Despite this, the remain the same:

e Ensure the receipt, use and management of funds given by a third party, especially surface
royalties, company contributions to the LDF.

e Compare the local municipality’s expenses by sector and ensure these correspond well to the
development priorities as defined in the LDP.

e Hold public authorities accountable in the performance of their functions and at the same time
strengthen their legitimacy as proponents of local development.

Once the budget is approved, the resident’s role is to ensure it well executed, that the funds are spent in
the manner defined in the provisional budget and its accompanying documents.

Budget execution is made up of five phases, each subject to its own analysis: budget allocation by
investment/services focus, obtaining quotes for the purchase of goods and services, payment for goods
and equipment, recording transactions in the ledger, and finally executing mid-term and end-of-year
budget and financial reports.

Local municipality budget evaluation must be done throughout the life cycle of the project: from its
elaboration to its evaluation. This consists of assessing the coherence among all municipality budget
documents: the provisional budget, framework document, accounts book, mid-term and final budget
reports. This evaluation should be done together with that of the budget itself.

Do the allocated budgets correspond with the expenses? Do the expenses correspond with the
activities carried out? Do the activities carried out correspond with the project’s specific
objectives? Does the final implemented project incorporate the development priorities as defined
in the LDP?

Evaluating the good performance of the budget and all budget documents allows irregularities and
inappropriate uses of public funds to be identified. Residents are then entitled to ask for clarification
and/or additional information from local authorities. People, CSOs and CBOs can then ask to organize
information campaigns that bring together government authorities, civil society, private actors, etc.
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The objective is to jointly discuss the current budgetary situation in light of the analysis of all public
documents. This allows local municipality budgets to be made accessible to a larger number of people by
explaining its purpose and use.

If we doubt that the process was followed correctly, how can this be verified and
what can we do if we see significant failures?

— What can you do in case of determining a misappropriation of funds?
Organize a verification check of the administrative and legal governing documents (mining conventions,
administrative accounts, management accounts in order to ensure payment of funds or traceability of
expenses (receipts issued, invoices, receipts justifying withdrawal or deposit of funds, etc.). The steps to
take involve:

Reviewing financial statements and accounting records in order to determine responsibility and
identify the cause of the misappropriation

Taking sanction measures

Defining new provisions to put in place sound management (strategies, methods, dispositions to
secure funds, management structures)

Opening a bank account requiring double or triple signature
Putting into place a new management structure

Making disbursement of funds conditional on the existence of a valid LDP and AIP.

Proven misappropriation of funds can expose the responsible person to two types of sanctions: (1)
administrative sanctions ranging from reprimand, to dismissal, to suspension, defined by hierarchy or
guardianship, depending on the seriousness of the offense, (2) penalties following criminal prosecution.

BUDGET ANALYSIS

ABA ROLI - Practical Guide: Mining & Communities I 151

— sjiyausg : ¥ 371NAON

S4Q7 % S824n0sal [eloueUld €' NUN



Surface royalties are paid annually in proportion to the surface area described in the mining permit (Art.
160 of the Mining Law). If a company does not pay the royalties it is required to, affected communities
can, through their representatives (local authorities), contact the mining company (in writing) with a
payment reminder. If the mining company does not react or does not recognize the payment due,
communities can also address in writing the relevant Ministries (MMG, MATD) in order to resolve the
issue. In order to do this, resource persons (people from the community now holding positions of authority
with the State, NGO partners and CBOs) can be brought on board to facilitate or accelerate the process
of resolving the grievance.

In 2009, a partnership involving the Guinean government, the Program for the Support of Village
Communities (PACV), the mining company Rio Tinto Alcan, the Agence Frangaise de Développement
(AFD) and the NGO Centre for International Studies and Cooperation (CECI) implemented a Project for
Building Capacity in the rural communes of Boké (PRCB) near the company’s mine site. The partnerships
also included the National Directorate for Decentralization, the National Directorate for Local
Development, the Boké prefectoral authorities and the community-level and sub-prefectoral authorities of
the Sangarédi, Kolaboui and Kamsar communes.

The project’s goal was to strengthen local governance, deconcentrated technical services and CSOs, and
facilitate social and environmental empowerment of the inhabitants of the three communes. The PRCB’s
work fell into three categories:

1. Mobilizing resources and managing local revenues. The issue of unawareness and poor management
of rural commune resources, exacerbated by a lack of transparency. Through tax trainings, creating
collection committees and a commission for mobilizing local resources (made up of persons able to
understand the resources to be mobilized, and who work together with a tax officer), and establishing
secure payment methods (directly to the bank by the payer), the rural communes were able to monitor the
distribution of its resources with the prefecture as foreseen in the LML.

2. Procurement. The goal was to put in place the procedures foreseen in the PACV manual by means of
trainings for local elected representatives, deconcentrated technical services and members of civil
society, and by establishing a procurement commission in each rural commune (made up of a commune
councilor, a councilor from each district benefiting from micro-projects, three civil society representatives
including one female, a secretary general, commune receiver, a local development agency and a
consulting engineer, as well as representatives of CECI, PACV and the prefectoral development service
as observers). Transparent procedures to manage procurement processes were added, and a monitoring
committee was created, made up of a representative of the district population concerned by the micro
project, the relevant sectoral technical services, councilors and civil society.

3. Managing communal affairs. The goal was to allow increased access to documents and to create
annual budgets that better responded to the needs of the communes and their peoples. This was
accomplished by training commune councilors on the LML, practical training in computing for the
deconcentrated prefectoral services, receivers, secretary generals and local development agents, and
putting in place a budget outline with support and monitoring for the steps of developing an annual budget
for the councilors, mayors, receivers, secretary generals and local development agents. (Uniterra / CECI)
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Guidance for good management and use of financial resources from mines —
Local development funds (LDFs)

Here are some guidance for good management and use by local municipalities of financial resources
from mines, in particular local development funds (LDFs). Local municipalities are owners in using the
LDF, which is part of the municipality’s budget. Local municipalities carry out the duties of authorizing
officer and receiver, as defined in the LML. They are also guarantors of its good management.

For a local municipality budget, a refers to a process of budget planning,
implementation and monitoring that puts citizens in the center of the decision-making process. It provides
them with the opportunity to decide on resource allocation, to prioritize among local municipalities, many
social policies, and to control execution of expenditures. Thanks to this mechanism, the local
municipality’s policies more closely respond to the needs and priorities of the most vulnerable groups.
(MATD)

Implementing a participatory budget requires putting in place a Steering Committee, operating rules, a
local municipality baseline, an infrastructure and equipment inventory, a diagnostic defining priorities, a
matrix to prioritize needs, monitoring implementation, and a participatory evaluation. (MATD)

Incentives for participatory budget include having everyone participate, improving local governance,
correcting the injustices in resource redistribution, jumpstarting fiscal civics, and building infrastructure
responding to the population’s needs. (MATD)

The CDA can provide for the parties to put in place a to oversee implementation of
the LDF. The criteria to participate on the committee can include: education (literacy), resident,
representation of districts, representation of different stakeholders, availability, etc. The possible roles and
responsibilities of the Committee include:

e Supporting the LDF implementation process

e Participating in information and social mobilization

e Participating in conflict resolution

e Making decisions on resolving constraints

e Actively participating in planning, implementing and evaluating the process
e Report to the council on the process.

Steering Committee members could be, for example: mayor, secretary general, receiver, sub-prefect, two
mining company representatives, two NGO representatives, two youth representatives, two women’s
representatives, a representative of municipality citizens, and two representatives of
notables/elders/clerics. The Steering Committee could be chaired by the mayor. The Secretariat could be
supported by the secretary general. A civil society representative could be designated as rapporteur. The
committee could of course decide to modify this structuring depending on the context. (Adapted from
MATD)

Every LDF needs management and operating rules. These serve two functions: to define use of the LDF
and to orient users on the modalities of accessing and managing funds. The CDA should determine the
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LDF implementing rules. The rules must be developed in a participatory manner and by consensus.
They should allow conflicts to be avoided and peaceful implementation.

On the one hand, the rules define access to funds: eligible types of activities, eligible types of
expenditures, potential beneficiaries, levels of co-financing and any other funding conditions. This part
resembles a funding code. On the other hand, the rules define the financial system and steps required to
validate a local development project. To that end, the rules define the make-up and submission of project
applications, the selection of projects to finance or co-finance, project execution, monitoring and
evaluation.

The CDA should also define some principles for all local consultative committees involved in the
LDF’s functioning. The goal of the local consultative committees is to implement the CDA through the
LDF in a transparent manner supporting good governance. The local municipality should receive prior
consent from consultative committees before making expenditures (disbursements) and the necessary
support for goo